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2009 BCSC 1169
British Columbia Supreme Court

Hayes Forest Services Ltd., Re

2009 CarswellBC 2286, 2009 BCSC 1169, [2009] B.C.W.L.D. 7080, [2009] B.C.W.L.D. 7082,
[2009] B.C.W.L.D. 7252, [2009] B.C.J. No. 1725, 180 A.C.W.S. (2d) 861, 57 C.B.R. (5th) 52

In the Matter of the Companies' Creditors Arrangement Act, R.S.C.
1985, c. C-3 And In the Matter of the Business Corporations Act,

S.B.C. 2002, c. 57 And In the Matter of Hayes Forest Services Limited,
Hayes Holding Services Limited and Hayes Helicopter Services Ltd.

Burnyeat J.

Heard: July 8, 10, 24, 2009; August 14, 2009
Judgment: August 27, 2009
Docket: Vancouver S085453

Counsel: S.C. Fitzpatrick for Teal Cedar Products Ltd.
J.I. McLean for Hayes Forest Services Limited, Hayes Holding Services Limited, Hayes Helicopter Services Ltd.
E.J. Milton, Q.C. for Western Forest Products Inc.
J. Cytrynbaum for G.E. Canada Corporation
J. Mistry for Steelworkers Locals 1-80, 1-85
F.R. Dearlove for Canadian Imperial Bank of Commerce

Subject: Natural Resources; Civil Practice and Procedure; Corporate and Commercial; Public; Insolvency; Estates and
Trusts

APPLICATION by company under Companies' Creditors Arrangement Act for approval of sale of logging contract;
APPLICATION to lift stay of proceedings.

Burnyeat J.:

1      Hayes Forest Services Limited, Hayes Holding Services Limited and Hayes Helicopter Services Ltd. ("Hayes") apply
pursuant to the Companies Creditors' Arrangement Act, R.S.C. 1985, c. C-36 ("CCAA"), the Forest Act, R.S.B.C. 1996,
c. 157 and its Regulations, Rules 3(3.1), 10, 12, 13(1), 13(6), 14 and 44 of the Rules of Court and the inherent jurisdiction
of the Court for Orders approving the sale of that "certain replaceable stump to dump logging contract" ("Contract")
between Hayes Forest Services Limited and Teal Cedar Products Ltd. ("Teal") to North View Timber Ltd. ("North
View") relating to Timber Forest Licence 46 ("TRL46"). A $50,000.00 deposit has been paid by North View, and a further
$277,000.00 would be paid at the time of the closing contemplated by the purchase. The balance of the purchase price
of $1,614,266.00 is to be paid at the rate of $3.00 per cubic metre of the timber harvested under the Contract.

2      In opposing that application, Teal applies to lift the stay of proceedings granted under the July 31, 2008 Order so that
Teal may commence arbitration proceedings in respect of the issue of whether it is reasonable to withhold its consent to
the assignment of the Contract to North View and adjourning the application of Hayes pending the completion of the
arbitration proceedings. In the alternative, Teal requests an order adjourning the application pending the production
of certain documentation and information concerning the proposed sale to North View. In the further alternative, Teal
seeks an order that a sale of the Contract be approved to 0858434 B.C. Ltd. ("858") for a purchase price of $1,400,000.00,
with a down payment of $400,000.00, and with the balance of the purchase price to be paid at the rate of $2.00 per cubic
metre of timber harvested under the Contract.
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3      As part of a July 31, 2008 Order, a Monitor was appointed to report to the Court and the creditors from time to time.
In a June 25, 2009 letter to counsel for Hayes, the Monitor states in part regarding the proposed sale to North View:

In our opinion, the offer represents a reasonable price for this asset in today's market and we believe that the
Company has diligently attempted to market this asset over an extended period of time.

The purchase price is payable based on Northview logging activity under the contract. We believe that this is the
only realistic mechanism to conclude a sale at this value. In order to protect its position and ensure future payments
are made, the Company will receive a deposit of $327,000 on completion of the sale, and take security over the
contract such that in the event Northview defaults on its future obligations the Company will be in a position to
enforce that security and retake ownership of the contract.

Background

4      A "replaceable stump to dump" logging contract in respect of Tree Farm Licence 46 dated January 9, 1990 was entered
into by Fletcher Challenge Canada Ltd. as the holder of the contract and Pat Carson Bulldozing Ltd. as the contractor.
The interests of the original parties have both been acquired by other parties. The interest of Pat Carson Bulldozing Ltd.
was acquired by Hayes Forest Services Limited. The interest of Fletcher Challenge Canada Ltd. was acquired by Teal
pursuant to a January 19, 2004 Asset Purchase Agreement and a May 6, 2004 Assignment of Agreement. From January
1, 2008 through August 2, 2008, Hayes logged approximately 43,000 cubic meters of timber for Teal under the Contract.

5      These proceedings under the CCAA were commenced on July 31, 2008. At the time of the July 31, 2008 "initial Order",
there were four ongoing disputes regarding key operating and financial terms of the Contract. In each dispute, the dispute
resolution mechanism under the provisions under the Forest Act and its Regulations and under the Contract required
mediation, arbitration and court proceedings. The applicable "Dispute Resolution" mechanism under the Contract was
set out in paragraph 22.01:

The Company and the Contractor mutually agree that where a dispute arises between them regarding a term,
condition or obligation under this Agreement, and the Work under this Agreement is carried out on lands managed
by the Company under a Tree Farm Licence or Forest Licence, then either party may require the dispute to be
resolved in accordance with the Dispute Resolution Clause attached as Schedule "D" to this Agreement.

6      Portions of the Schedule "D" referred to in Paragraph 22.01 of the Contract are attached as Appendix "A" to these
Reasons for Judgment.

7      In a September 30, 2008 letter, Hayes notified Teal that Hayes was in the process of seeking expressions of interest
with respect to the purchase of the Contract as part of the restructuring contemplated under the CCAA filing. In an
October 10, 2008 response, counsel for Teal advised counsel for Hayes that:

Teal is certainly prepared to consider any potential assignee of the contract, and will expect the usual information,
including financial information, that would normally be produced in that process.

8      The relationship between Hayes and Teal was such that a number of positions were taken by Teal which resulted
in applications by Hayes in the CCAA proceedings. Hayes took the position that monies were owing by Teal under the
Contract. Against what was owing, Teal attempted to set-off "unliquidated claims" it alleged it had under rate disputes
arising out of the Contract. An Order was made on August 15, 2008 prohibiting such a set-off.

9   An attempt was made by Teal along with Western Forest Products Ltd. ("Western") to set aside the CCAA
proceedings on September 4, 2008. That application was unsuccessful.

10  In October, 2008, Teal reduced the contract rate payable to Hayes for work done under the Contract. An order
was made compelling payment on the existing contractual rates.
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11      Teal sought to lift the stay of proceedings imposed under the July 31, 2008 Order to permit it to proceed with
the various ongoing rate disputes under which it claimed Hayes owed it in excess of $2,500,000. Hayes consented to the
lifting of the stay of proceedings to permit those claims to proceed. By November, 2008, Teal had not taken any steps to
prosecute the arbitrations contemplated under the Contract. Hayes obtained an order establishing a "bar date" by which
time Teal was required to have those claims arbitrated. Before the bar date was reached, Teal and Hayes settled all rate
disputes between them on the basis that Hayes was not indebted to Teal. That settlement agreement was approved by
the Court in February, 2009.

12      In November 2008, Teal made an offer to Hayes to purchase the Contract for $764,112 with $191,028 on closing
and the remainder at the rate of $2.00 per cubic meter of timber harvested under the Contract paid quarterly with the
first payment to be made on April 1, 2009. The offer had a December 15, 2009 completion date. The offer provided that
Teal would be the successor employer for those employees of Hayes engaged under the Contract who were not eligible
for compensation under the B.C. Forestry Revitalization Trust. The offer was open for acceptance until December 1,
2008. The offer was not accepted by Hayes.

13      Under the Contract, Teal was to provide a 2009 logging plan to Hayes. The 2009 logging plan was provided to
Hayes on December 9, 2008. On January 12, 2009, a representative of Teal advised a representative of Hayes that Teal
was "... suspending operations indefinitely with respect to the work allocated to Hayes ..." Since December, 2008, Teal
has not assigned work under the Contract to Hayes. Under the Contract, Hayes is entitled to 34.6% of the stump to
dump logging work available relating to TFL46.

Possible Transfer of the Contract to North View

14      The Timber Harvesting Contract and Subcontract Regulation, B.C. Reg. 22/93, and paragraph 18 of the Contract
governs the question of whether the Contract can be assigned. Section 4(1) of the Regulation provides: "Every replaceable
contract must provide that the interests of the contractor are assignable, subject to the consent of the licence holder,
and that consent must not be withheld unreasonably." In accordance with that section, paragraph 18 of the Contract
provides:

18.01 The Contractor may assign any of its rights or interests under this Agreement, provided the Contractor
first obtains the consent of the Company. The Company will not unreasonably withhold its consent to any
assignment proposed by the Contractor.

18.02 Any assignment or transfer by the Contractor of this Agreement or of any interest therein ... without the
written consent of the Company will be void....

15      In a May 8, 2009 letter to Teal, Hayes requested the consent of Teal to the assignment of the Contract to North
View and advised that they contemplated completing the transfer prior to June 15, 2009. The letter also stated:

16      The outstanding payments under the Purchase Agreement will be secured by a security interest granted by the
Purchaser (North View) to Hayes in all of the Purchaser's rights, title and interest in and to the Logging Contract and
all proceeds thereof or therefrom.

17      In a May 14, 2009 letter, Hayes provided further information to Teal with respect to North View. In a May 15, 2009
letter, Teal sought information concerning North View and forwarded a questionnaire for completion and return. In a
May 22, 2009 letter, Hayes provided the questionnaire to Teal. At that stage, it is clear that not all of the questions set
out in the questionnaire had been answered in full. In any event, the questionnaire was not answered to the satisfaction
of Teal. Despite the fact that all of the questions it had set out had not been answered, Teal wrote to Hayes on May 29,
2009 advising that it would be withholding their consent to the assignment of the Contract because Teal was of the view
that the information provided did not justify providing their consent.
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18      The matters which remained of concern to Teal were set out in that letter, being that North View:

1. is not a going concern;

2. when it last operated, was a minor business with revenues of about 1 to 2% of what the Contract currently
delivers to the contractor and financial statements that suggest it is financially not viable or capable of
performing the Contract;

3. has no experience performing a Coastal stump to dump contract;

4. has no equipment or crew or substantive projections of the equipment or crew it needs to perform its
obligations under the Contract;

5. despite the difficult circumstances in the Coastal forest industry, has no business plan demonstrating that it
can viably perform the obligations under the Contract, and no apparent financial resources to fund acquisition
of equipment or ongoing expenses of operations; and

6. has no executed assignment of the Contract conditional on our consent being provided.

19      The letter then detailed the nature of the concerns of Teal. Despite the position having been taken, Hayes continued
to provide information and Teal continued to request further information. On June 5, 2009, Hayes provided further
information regarding North View and on June 8, 2009, Teal requested further information. In a June 12, 2009 letter, Teal
advised that it was continuing to withhold its consent setting out detailed reasons regarding why they were continuing to
take that position. The following "summary" was provided by Teal regarding the proposed assignment to North View:

In summary, the evidence continues to indicate North View is not a suitable assignee. It is a small and virtually
inactive company, particularly in the context of the operation required under the Contract. It has no experience
performing a Coastal stump to dump operation, let alone a significant one; no experience with a union operation;
few financial resources; no commitments from financial institutions or others to provide the necessary working
capital to begin operations; and no equipment or crew. Moreover, it has no firm plans to address these issues in the
context of the five-year replaceable contract it seeks to obtain.

In our view, these and the other concerns we have raised comprise, at any time, reasonable grounds for us to withhold
consent.

However, beyond this, you are proposing to assign this important Contract to a company with these shortcomings
at a time when the Coast forest industry is, as you acknowledge, in a severe downturn. In these conditions, few
licensees, Teal included, can afford to expend scarce resources dealing with weak or failing contractors. Teal has
already incurred significant time and expenses addressing the financial difficulties experienced by you as the current
contractor. You incurred these difficulties despite your significant resources and experience in Coastal, unionized,
stump to dump operations. If a contractor with significant resources and experience has had difficulties, it is most
probable an under-resourced and inexperienced contractor such as North View will also face significant difficulties.
Teal is no position to bear the costs in time, money and process of another failure of the contractor holding
this Contract. It is unreasonable to expect Teal to put itself in that position by consenting to an assignment to a
contractor with North View's shortcomings.

Should the Dispute Go to Arbitration?

20      The "Dispute Resolution Clause" set out in the Contract provides for a period of 30 days for the parties to attempt
to resolve any dispute arising, the ability of either party to then refer the matter to arbitration, the ability of each party
to have two days to complete their submissions and the requirement that the arbitrator shall hand down the arbitral
award within seven days of the completion of the submissions. However, each party is entitled to an "examination for
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discovery" as that term is defined in the Rules of Court, including discovery of documents and discovery of one officer
representative of the other party, to a maximum of three days. Once the award of the arbitrator has been received, a
party would be at liberty to apply to this Court to have the award set aside. Any party not satisfied with the decision of
a Judge of this Court could then apply to the Court of Appeal to overturn the decision reached by a Judge of this Court.
These parties have had a history of a number of their disputes going to the Court of Appeal.

21      Teal contacted Mr. Daniel B. Johnston regarding his availability to act as an arbitrator. Although Mr. Johnston is
Counsel for the law firm representing Hayes, Mr. Johnston has served as an mediator and arbitrator in disputes between
Hayes and Teal pertaining to the Contract in the past and has advised Teal that it is "highly likely" that he would be
available for "a few days over the next six weeks to act as the arbitrator...."

22      But for the filing under the CCAA, disputes under the Contract would be governed by the Dispute Resolution
provisions under the Contract and under ss. 162 and 160 of the Forest Act and ss. 5 and 48 - 51 of the Regulation under
that Act: Hayes Forest Services Ltd. v. Teal Cedar Products Ltd. (2008), 82 B.C.L.R. (4th) 110 (B.C. C.A.). However,
the Court under the CCAA has the jurisdiction to decide a dispute which arises under the Contract between Hayes and
Teal despite the provincial statutory authority and the terms of the Contract: Smoky River Coal Ltd., Re (1999), 175
D.L.R. (4th) 703 (Alta. C.A.).

23      In Luscar, supra, the Court dealt with the issue of whether a judge had the discretion under the CCAA to establish
a procedure for resolving a dispute between the parties who had previously agreed under a contract to arbitrate their
disputes. The question before the Court was whether the dispute should be resolved as part of the "supervisory role of
the reorganization" of the company under the CCAA or whether the Court should stay the proceedings while the dispute
was resolved by an arbitrator. The decision of the Learned Chambers Judge was that the dispute should be resolved as
expeditiously as possible by the Court of Queen's Bench under the CCAA proceedings.

24           In upholding the ruling of the Learned Chambers Judge, and concluding that the discretion of the Learned
Chambers Judge had been exercised properly, Hunt J.A., on behalf of the Court stated:

The above jurisprudence persuades me that "proceedings" in s. 11 includes the proposed arbitration under the
B.C. Arbitration Act. The Appellants assert that arbitration is expeditious. That is often, but not always, the case.
Arbitration awards can be appealed. Indeed, this is contemplated bys. 15(5) of the Rules. Arbitration awards,
moreover, can be subject to judicial review, further lengthening and complicating the decision-making process. Thus,
the efficacy of CCAA proceedings (many of which are time-sensitive) could be seriously undermined if a debtor
company was forced to participate in an extra-CCAA arbitration. For these reasons, having taken into account the
nature and purpose of the CCAA, I conclude that, in appropriate cases, arbitration is a "proceeding" that can be
stayed under s. 11 of the CCAA.

(at para. 33)

The language of s. 11(4) is very broad. It allows the court to make an order "on such terms as it may impose".
Paragraphs (a), (b) and (c) empower the court order to stay "all proceedings taken or that might be taken" against
the debtor company; restrain further proceedings "in any action, suit or proceeding" against the debtor company;
and prohibit "the commencement of or proceeding with any other action, suit or proceeding" (emphasis added).
These words are sufficiently expansive to support the kind of discretion exercised by the chambers judge.

(at para. 50)

25      I agree that the language of s. 11(4) of the CCAA is broad enough to allow this Court to substitute a decision
in these proceedings for the arbitration process contemplated under the Contract. In this regard, see also the decision
in Landawn Shopping Centres Ltd. v. Harzena Holdings Ltd. (1997), 44 O.T.C. 288 (Ont. Gen. Div. [Commercial List])
where the Court allowed the arbitration stipulated under a contract to be replaced by a claim of the landlord being dealt
with by the Court under the terms of a plan of arrangement.
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26      Of similar effect are other decisions where the contracts between landlords and tenants were affected by the power
contained under s. 11 of the CCAA: T. Eaton Co., Re (1997), 46 C.B.R. (3d) 293 (Ont. Gen. Div.); Dylex Ltd., Re (1995),
31 C.B.R. (3d) 106 (Ont. Gen. Div. [Commercial List]); Philip's Manufacturing Ltd., Re (1991), 9 C.B.R. (3d) 1 (B.C.
S.C.); Playdium Entertainment Corp., Re (2001), 31 C.B.R. (4th) 302 (Ont. S.C.J. [Commercial List]) with additional
reasons at (2001), 31 C.B.R. (4th) 309 (Ont. S.C.J. [Commercial List]); Armbro Enterprises Inc., Re (1993), 22 C.B.R.
(3d) 80 (Ont. Bktcy.); and Skeena Cellulose Inc., Re (2003), 13 B.C.L.R. (4th) 236 (B.C. C.A.).

27          Skeena, supra, dealt with the interaction between logging contracts established under the Forest Act and the
scheme of judicial stays and creditors' compromises available under the CCAA. The Court authorized the termination
of contracts similar to the Contract here despite the provisions in the contracts themselves. In this regard, Newbury J.A.
on behalf of the Court stated at paragraph 37:

In the exercise of their 'broad discretion' under the CCAA, it has now become common for courts to sanction the
indefinite, or even permanent, affecting of contractual rights. Most notably, in Re Dylex Ltd. (1995) 31 C.B.R.
(3d) 106 (Ont. Ct. (Gen. Div.)), Farley J. followed several other cases in holding that in "filling in the gaps" of the
CCAA, a court may sanction a plan of arrangement that includes the termination of leases to which the debtor is a
party. (See also the cases cited in Dylex, at para. 8; Re T. Eaton Co. (1999) 14 C.B.R. (4th) 288 (Ont. S.C.), at 293-4;
Smoky River Coal; supra, and ReArmbro Enterprises Inc. (1993) 22 C.B.R. (3d) 80 (Ont. Ct. (Gen. Div.)), at para.
13.) In the latter case, R.A. Blair J. said he saw nothing in principle that precluded a court from "interfering with the
rights of a landlord under a lease, in the CCAA context, any more than from interfering with the rights of a secured
creditor under a security document. Both may be sanctioned when the exigencies of the particular re-organization
justify such balancing of the prejudices." In its recent judgment in Syndicat national de l'amianted'Asbestos inc. v.
Jeffrey Mines Ltd, [2003] Q.J. No. 264, the Quebec Court of Appeal observed that "A review of the jurisprudence
shows that the debtor's right to cancel contracts prejudicial to it can be provided for in an order to stay proceedings
under s. 11." (para. 74.)

28           In May 31, 2008 Oral Reasons for Judgment (Supreme Court of British Columbia Action No. S080752). In
Backbay Retailing Corporation, and Gray's Apparel Company Ltd., the Court approved an assignment of the interests of
the Petitioner's interests in leases in certain retail outlets to a third party despite the objection of the landlords and despite
the fact that leases provided that the approval or consent of the landlords was required prior to the transfer, assignment
or assumption of the leases. The new tenants were not prepared to agree to be liable for past defaults under the leases
and required that all of the rights under the leases including those that were expressed to be personal to Petitioners be
assigned to them. The petitioners had asserted no common law entitlement to the orders that they sought but, rather,
had submitted that the Court has a statutory discretion under the CCAA to make the orders sought so long as that is
consistent with the objectives of the CCAA to facilitate a restructuring. Citing with approval the decision in Playdium,
supra, Hinkson J. concluded that the proposed purchase and sale agreement was in the best interests of the Petitioners,
would afford significant benefits to their landlords, and that the refusal of the proposed tenants to assume the liabilities
of the immediate predecessors was not a reasonable basis upon which to withhold consent.

29      Hinkson J. also cited with approval the decision of Kent J. in Gauntlet Energy Corp., Re (2003), 336 A.R. 302
(Alta. Q.B.): "Interference with contractual rights of creditors and non-creditors is consistent with the objective of the
CCAA to allow struggling companies an opportunity to survive whenever reasonably possible." (at para. 58). Hinkson
J. also relied on the decision in Doman Industries Ltd., Re (2003), 14 B.C.L.R. (4th) 153 (B.C. S.C. [In Chambers]) and T.
Eaton Co., Re, [1997] O.J. No. 6388 (Ont. Gen. Div.). In July 11, 2008 Oral Reasons for Judgment, Levine J.A. denied
leave to appeal the Order of Hinkson J.

30      I have concluded that I should override the arbitration provisions in this Contract to allow a Court determination
of the issue of whether Teal is or is not unreasonably withholding its approval for the transfer of the Contract to
North View. First, I am satisfied that the determination of this issue is less expeditious and more expensive under
the arbitration provisions. The past history between these parties is that the arbitration proceedings have been both
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lengthy and incredibly costly. In the context of a previous application, counsel for Teal indicated that the cost of an
arbitration might approach $250,000.00. Second, an arbitration award is subject to judicial review, further lengthening
and complicating the decision-making process. Third, there are time constraints imposed by North View regarding
the purchase of this Contract. Those deadlines cannot be met by the arbitration proceedings contemplated under the
Contract. Fourth, there is no reason why the question whether the consent has been unreasonable withheld or not cannot
be determined by the Court. Although a number of arbitrators are experienced in dealing with the type of issues that
would arise in the arbitration of other issues which have arisen between Hayes and Teal, the question of whether consent
has been unreasonably or reasonably withheld is an issue which is commonly dealt with by the Court and requires no
forestry related expertise. Taking into account all of those factors, I am satisfied that the issue raised by the dispute
between the parties should be dealt with by this Court in the CCAA proceedings. The application of Teal to lift the stay
of proceedings granted on July 31, 2008 is dismissed.

Can the Court Approve the Assignment of the Contract, Even Though It Is Not Unreasonable for Teal to Withhold Its
Consent?

31           I am satisfied that the CCAA Court can approve an assignment even if I reach the conclusion that it is not
unreasonable for Teal to withhold its consent. In Playdium, supra, Spence J. dealt with a proposal to transfer all of the
assets of Playdium to a new corporation as the only viable alternative to a liquidation of the assets of the company.
Under that tenancy, an agreement could not be assigned without the consent of Famous Players, which consent could
not be unreasonably withheld. Famous Players had argued that it had not been properly requested to consent and it had
not received adequate financial information and assurances regarding management expertise and how their agreement
might be brought into good standing. Save for the CCAA Order in place, Spence J. concluded that there could be no
assignment but that the CCAA Order affords "... a context in which the court has the jurisdiction to make the order."
Spence J. concluded that he had jurisdiction to compel the assignment of leases over the objections of other parties and
held that he had the jurisdiction to approve the assignment of leases even though it would not have been unreasonable
for Famous Players to withhold its consent to the assignment. I am prepared to adopt the path taken by Spence J. in
Playdium, supra, if I conclude that it is reasonable for the consent of Teal to be withheld.

Has the Consent of Teal Been Unreasonably Withheld?

32      The determination of the reasonableness of withholding consent is a question of whether a reasonable person would
have withheld consent in the circumstances. The determination will be dependent on such factors as the commercial
realities of the marketplace, the economic impact of the assignment, and the financial position of the proposed assignee.
Exxonmobil Canada Energy v. Novagas Canada Ltd., [2003] 3 W.W.R. 657 (Alta. Q.B.), dealt with the assignment of the
management of the interest of Exxonmobil Canada Energy in a gas processing plant. Regarding the argument that the
assignment had been unreasonably withheld, Park J. concluded that it was reasonable to have refused the consent to the
assignment and, in these regards, made the following statements:

The reasons for including a consent requirement in the assignment was to allow each party the opportunity of
reasonably assessing any future contractual partners. If a proposed assignee did not meet the criteria reasonably
required by the other party, the assignment should not proceed. (at para. 54)

On an objective basis it is entirely reasonable to enquire into the financial capability of a proposed business partner
in determining whether to accept that party as a business partner. There must be adequate information provided
to EMC regarding the strength of the Solex financial covenant. Further, if NCLP and Solex wish to argue (as they
did) that EMC would be in a better position with the financial covenant of each of Solex and NCLP, in the absence
of Solex being novated into the Agreement, then it would be reasonable for Solex and NCLP to provide adequate
information on the strengths of those financial covenants rather than leaving EMC to surmise.

However, it is not the final strength or weakness of Solex's financial covenant which prevents consent. Rather it
is the failure of Solex to provide relevant and material financial information which will enable EMC to assess the
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financial strength of Solex on a go forward basis. The absence of financial information provided by Solex means
that EMC has reasonably withheld its consent. EMC in the circumstances cannot satisfy itself as to the financial
ability of Solex to meet its prospective obligations as the proposed assignee under the Agreement.

Finally, I note that EMC has not withheld its consent for improper reasons. As I noted previously, the desire of
EMC to resolve outstanding issues between itself and NCLP is a separate issue, and is not tied to EMC's desire
to receive proper and adequate financial information from Solex as a separate entity. EMC did not withhold its
consent in order to secure additional benefits as argued by Solex and NCLP.

(at paras. 58-60)

33      The reasonableness of withholding consent has often been considered in the context of leases. In 1455202 Ontario
Inc. v. Welbow Holdings Ltd. (2003), 9 R.P.R. (4th) 103 (Ont. S.C.J.), Cullity J. concluded that the landlord was justified
in its decision based on the lack of information concerning the business experience of the proposed assignee stating:

In determining whether the Landlord has unreasonably withheld consent, I believe the following propositions are
supported by the authorities cited by counsel and are of assistance:

1. The burden is on the Tenant to satisfy the court that the refusal to consent was unreasonable: Shields v.
Dickler, [1948] O.W.N. 145 (C.A.),at pages 149-50; Sundance Investment Corporation Ltd. v. RichfieldProperties
Limited et al, [1983] 2 W.W.R. 493 (Alta. C.A.), at page 500;cf. Welch Foods Inc. v. Cadbury Beverages Canada
Inc. (2001), 140 O.A.C. 321 (C.A.), at page 331. In deciding whether the burden has been discharged, the
question is not whether the court would have reached the same conclusion as the Landlord or even whether a
reasonable person might have given consent; it is whether a reasonable person could have withheld consent:
Whiteminster Estates v. HedgesMenswear Ltd. (1972), 232 Estates Gazette 715 (Ch. D.), at pages715-6; Zellers
Inc. v. Brad-Jay Investments Ltd., [2002] O.J. No. 4100 (S.C.J.), at para. 35.

2. In determining the reasonableness of a refusal to consent, it is the information available to - and the reasons
given by - the Landlord at the time of the refusal - and not any additional, or different, facts or reasons
provided subsequently to the court - that is material: Bromley ParkGarden Estates Ltd. v. Moss, [1982] 2 All
E.R. 890 (C.A.), at page 901-2 per Slade L.J. Further, it is not necessary for the Landlord to prove that the
conclusions which led it to refuse consent were justified, if they were conclusions that might have been reached
by a reasonable person in the circumstances: Pimms, Ltd. v. Tallow Chandlers in the City of London, [1964] 2
All E.R. 145 (C.A.), at page 151.

3. The question must be considered in the light of the existing provisions of the lease that define and delimit
the subject matter of the assignment as well as the right of the Tenant to assign and that of the Landlord to
withhold consent. The Landlord is not entitled to require amendments to the terms of lease that will provide it
with more advantageous terms: Jo-EmmaRestaurants Ltd. v. A. Merkur & Sons Ltd. (1989), 7 R.P.R. (2d) 298
(Ont. Div. Ct.); Re Town Investments Ltd., [1954] Ch. 301 (Ch. D.) -but, as a general rule, it may reasonably
withhold consent if the assignment will diminish the value of its rights under it, or of its reversion: Federal
Business Development Bank v. Starr (1986), 55 O.R. (2d) 65 (H.C.), at page 72. A refusal will, however, be
unreasonable if it was designed to achieve a collateral purpose, or benefit to the Landlord, that was wholly
unconnected with the bargain between the Landlord and the Tenant reflected in the terms of the lease: Bromley
Park Garden EstatesLtd. v. Moss, above, at page 901 per Dunn L.J.)

4. A probability that the proposed assignee will default in its obligations under the lease may, depending upon
the circumstances, be a reasonable ground for withholding consent. A refusal to consent will not necessarily be
unreasonable simply because the Landlord will have the same legal rights in the event of default by the assignee
as it has against the assignor: Ashworth Frazer Ltd., v. Gloucester City Council, [2001] H.L.J. 57.
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5. The financial position of the assignee may be a relevant consideration. This was encompassed by the
references to the "personality" of an assignee in the older cases see, for example, Shanley v. Ward (1913), 29
T.L.R. 714 (C.A.); Dominion Stores Ltd. v. Bramalea Ltd., [1985] O.J.No. 1874 (Dist. Ct.)

6. The question of reasonableness is essentially one of fact that must be determined on the circumstances of
the particular case, including the commercial realities of the market place and the economic impact of an
assignment on the Landlord. Decisions in other cases that consent was reasonably, or unreasonably, withheld
are not precedents that will dictate the result in the case before the court: Bickel et al. v. Duke ofWestminster
et al., [1976] 3 All E.R. 801 (C.A.), at pages 804-5;Ashworth Frazer Ltd. v. Gloucester City Council, above, at
para. 67;Dominion Stores Ltd. v. Bramalea Ltd., above, at para. 25.

(at para. 9)

34      Of the six general areas of concern raised by Teal, the objection that there was no executed Assignment of Contract
is no longer an issue as an executed assignment conditional on the consent of Teal has now been provided.

35      Regarding the concern regarding the lack of equipment or crew, I am satisfied that this should not be an impediment
to the assumption of the contractual obligations by North View. Some of the crew that will be required has already been
contracted through Horsman Trucking Ltd. ("Horsman"), who has entered into a services subcontract with North View.
In general, I accept the evidence of Donald P. Hayes who makes this statement in his July 2, 2009 Affidavit:

At present there is no work available under the Teal Bill 13 Contract and no equipment is currently required. When
logging recommences under the Contract, the Purchaser will be able to acquire equipment either directly or be able
to subcontract out portions of the work (as is currently done by Hayes) and service the Contract without difficulty.

There is currently a surplus of logging equipment on Vancouver Island. The most recent auction of equipment
was held in June, 2009 by Ritchie Bros. in Duncan, BC. The sale prices at that recent Ritchie Bros.' auction were
extremely low and any contractor on the Island will have no difficulty acquiring the necessary equipment at some
of the lowest historic prices for that equipment.

There is current an abundance of logging equipment from Coastal BC operations that has been returned to various
leasing companies. I am aware of certain lessors that are now re-leasing this equipment without the requirement of
a down payment by the new lessee. Essentially the new lessee simply makes payments based on the returned value
of the equipment. This will make it very easy for any contractor or subcontractor to acquire any equipment needed
to service a contract for logging or road building.

36      I am also satisfied that North View sets out a satisfactory explanation regarding equipment in its July 16, 2009
letter to Teal:

I have made inquiries in the market as to the availability of equipment. Hayes has all of the equipment for sale that
I would require to start the operations. I confirm that in the event of short notice from Teal that Hayes would rent
or rent to purchase suitable equipment as required including a grapple yarder, log loaders, back spar, cat etc.

Finning also has new and used inventory in stock. I am also aware of several contractors who are shut down and
will likely have equipment for short term rent or rental purchase.

Pick up trucks are readily available for purchase or lease in the market and Hayes will sell me the industrial box
liners required.

Until there is a logging plan and a start date, I have not tried to firm up equipment arrangements. Without the
logging plan and a start date, I cannot be sure of the equipment actually required or the timing of that requirement.
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37      Regarding the concern that North View is not a going concern, while it is clear that North View is an entity which
is not presently operating, my review of the experience of the principals of North View allows me to conclude that the
principals have sufficient experience to allow North View to be successful in performing the work that is provided by Teal
under the Contract. The principal of North View has over 35 years of logging experience and worked as a subcontractor
for Hayes between 2005 and 2008 on the work required under the Contract. As well, North View will have the assistance
of the principals of Hayes, and has contracted with an experienced hauler to subcontract the hauling of timber to the
dump operations.

38      I also accept the following evidence regarding the proposed operations of North View under the Contract which
is set out in the July 24, 2009 Affidavit of Donald P. Hayes:

The contract will be operated as follows:

(a) Falling. The falling work under the contract is currently done by a sub contractor, Gemini, they had done
the falling work for years, and will continue to do so for North View Timber Ltd. ("North View");

(b) Yarding. Mr. Horsman is one of the most experienced yarders on the coast and has done this work on this
contract for Hayes. He will do this work;

(c) Loading. This work will be contracted out to an experienced loader. The loading takes place in close
proximity to the yarding and can be supervised by the yarder, in this case Mr. Horsman;

(d) Hauling. The hauling will be subcontracted to Horsman Trucking Ltd, a well know and experienced hauler
on the Island. I have know them for years and they have a good reputation.

39      I am satisfied that Teal should have no hesitation in concluding that the equipment, crew and expertise to undertake
the work required under the Contract will be available to North View. In this regard, I am also mindful of the fact that, if
North View fails to perform under the Contract, Hayes will be in a position to take back the Contract and then perform
the logging required under the Contract. In the past, Teal was satisfied with the performance of Hayes under the Contract,
and should have some solace that Hayes will be in a position to perform under the Contract if North View does not.

40      Regarding the concern of Teal that North View is not financially capable, I note that a $50,000.00 deposit has
already been paid, that an agreement has been reached with Horsman to sell to Horsman the hauling subcontract for
$400,000.00 so that the further $277,000.00 required at the date of closing will be available, that $100,000.00 will be set
aside to meet capital requirements, and that preliminary discussions are underway with B.D.C. and Caterpillar Finance
regarding financing once any logging plan proposed by Teal is known. In this regard, I am satisfied that the payments
under the Contract must be made by Teal every two weeks, and I take into account the advice received from North View
that its expenses need to be paid monthly so that the working capital that would otherwise be required to service this
Contract is reduced.

41      Finally, Teal is concerned that North View has no "business plan". I am satisfied that this concern is answered
in the July 16, 2009 letter from North View to Teal:

I have not regularly prepared business plans. My practice is to study the logging plan, when I receive it and then
determine the equipment and people that I need. I then closely supervise the production and all purchases to control
the cash flow.

I have had Mr. Donald P. Hayes assist me with the preparation of the

Business Plan. Mr. Hayes is a Chartered Accountant and the President of Hayes Forest Services Limited, the current
operator of the contract. This is a much more detailed plan than I could produce myself. I have reviewed it with Mr.
Hayes and based on my knowledge I confirm that in my opinion the Business Plan reflects the economic conditions in
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the industry and uses reasonable assumptions concerning rates, costs, financing and working capital needs including
the payment of the $3.00 per cubic meter promissory note to Hayes. I further confirm that I believe that the contract
is viable at market rates.

This Business Plan has not been independently reviewed but was developed in conjunction with Mr. Hayes who has
operated this contract for over 20 years and is extremely knowledgeable in respect of this contract. Once the actual
logging plan is provided, it will likely require material changes to the Business Plan.

42      As well, it should be obvious to Teal that it is difficult to put forward a "business plan" when the 2009 and 2010
work allocated under the Contract is not known. While it is clear that North View does not have the present capacity
or business plan in place to handle a cut of 125,000 cubic metres, it is also clear that there is no current work under the
Contract and this yearly volume has not been required of Hayes for over three years.

43      In the context of leases, the Court must look at all of the circumstances to determine if consent has been reasonably
withheld: Lehndorff Canadian Pension Properties Ltd. v. Davis Management Ltd. (1987), 13 B.C.L.R. (2d) 367 (B.C. S.C.)
at para. 51. The Forest Act and the Timber Harvesting Regulations require similar contracts to be assignable and puts
the onus on licence holders such as Teal to justify their refusal to consent to any assignment. Taking into account all
of the circumstances surrounding this question, I am satisfied that Teal has not shown that it is reasonable to withhold
its consent. At the same time, I am satisfied that Hayes has met the burden of showing that a reasonable person would
not have withheld consent.

44      In this regard, I have concluded that at least part of the refusal to provide consent was designed by Teal to achieve a
collateral purpose that is wholly unconnected with the bargain between Teal and Hayes. In November 2008, Teal made
an offer to purchase the Contract for $764,112.00. From this, I can conclude that Teal believes that there is significant
value to it if the Contract cannot be performed by Hayes or if Teal can otherwise obtain the benefits of the Contract
in order that they can be transferred to another operator. Teal has also provided an offer through 858 to purchase the
Contract for $1,400,000.00. This is further evidence of the value to Teal of stopping a transfer of the Contract to North
View in the hope that the Contract will revert to it by virtue of the inability or unwillingness of Hayes to perform under
the Contract.

What Should Be Made of the Offer of 858?

45          The offer of 858 was open for acceptance until August 11, 2009 and was directed to the attention of Hayes
Forest Services Ltd. ("Offer"). It was a condition of the Offer that Horsman enter into a replaceable services sub-contract
with 858 in the same form as the Horsman contract with North View. As at August 14, 2009, no confirmation had
been received from Horsman that they were prepared to accept that stipulation. The purchase price under the Offer is
$1,400,000, with $400,000 at the time of closing (being the amount that would be available to 858 under the Horsman
contract) and with balance of the purchase price by a promissory note for $1,000,000.

46      In response to the concern raised by Hayes that Teal would be in a position to control the amount of work that
would be available to 858 so that 858 would not be in a position to pay the balance due and owing under the Promissory
Note quickly or at all, the following provision was inserted after the first draft of the Offer was forwarded to Hayes:

2.11 Amount of Work Dispute. Teal and the Purchaser agree that if, at any time before the Purchaser pays the
Contract Purchase Price in full, the Vendor reasonably believes that Teal has failed to meet its obligation under
Paragraph 2.05 of the Teal Contract, the Vendor may give notice (the "Dispute Notice") to Teal and the Purchaser
specifying in reasonable detail the particulars of the default, in which case a dispute is deemed to exist between the
Vendor and Teal under this Agreement, which dispute, despite the reference in Paragraph 2.05 of the Teal Contract
to resolving amount of work disputes in accordance with the Contract Regulation (as defined in the Teal Contract),
will be resolved as follows:

(a) as soon as reasonably practicable after the notice is given, the Vendor and Teal will:
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(i) cause their respective appropriate personnel with decision making authority to meet in an attempt to
resolve the dispute through amicable negotiations; and

(ii) provide frank, candid and timely disclosure of all relevant facts, information and documents to
facilitate those negotiations;

(b) if the dispute is not resolved by such negotiations within 15 days of the Vendor having given the Dispute
Notice, either the Vendor or Teal may, within 30 days after the Dispute Notice was given, deliver a Notice
(a "Mediation Notice") to the other party requiring the dispute to go to mediation, in which case the Vendor
and Teal will attempt to resolve the dispute by structured negotiation with a mediator administered under the
Commercial Mediation Rules of the British Columbia International Commercial Arbitration Centre before a
mediator agreed upon by the Vendor and Teal or, failing agreement, appointed by the Centre;

(c) if:

(i) the dispute is not resolved within 14 days after the mediator has been agreed upon or appointed under
Section 2.11(b); or

(ii) the mediation is terminated earlier as a result of a written notice by the mediator to the Vendor and
Teal that the dispute is not likely to be resolved through mediation, either the Vendor or Teal may, not
more than 14 days after the conclusion of the period referred to in Section 2.1 1(c)(i) or the receipt of the
notice referred to in Section 2.11(c)(ii), as the case may be, commence arbitration proceedings by giving a
notice of arbitration to the other party, in which case the dispute will be referred to and finally resolved
by arbitration administered under the British Columbia International Commercial Arbitration Centre's
Shorter Rules for Domestic Commercial Arbitration before an arbitrator agreed upon by the Vendor and
Teal or, failing agreement, appointed by the Centre, and the decision of the arbitrator will be final and
binding on the Vendor, the Purchaser and Teal, but will not be a precedent in any subsequent arbitration
under this Section;

(d) pending resolution or other determination of the dispute under this Section, the Purchaser will continue to
perform its obligations under the Teal Contract; and

(e) if, as a result of the resolution or other determination of the dispute under this Section, Teal allocates an
additional amount of work to the Purchaser, the Purchaser will perform that additional amount of work in
accordance with the terms of the Teal Contract.

47      Some of the objections to the Offer are summarized in the August 10, 2009 letter from counsel for Hayes to counsel
for Teal:

As you are aware our client has entered into a contract with North View Logging Ltd. to sell that contract to North
View. Having done so Hayes is not in a position to enter into a second contract to sell the same contract.

Apart from that problem, there are a number of other issues that make this offer problematic from Hayes'
perspective, these include:

1. The proposed purchase price is substantially less than the North View offer, some $250,000. In addition, to
obtain an extension of the closing of the transaction to North View, Hayes has had to agree to a break fee of
$50,000 payable to North View if Hayes sells the contract to Teal. A copy of that agreement is enclosed;

2. The rate of payment on the Promissory Note is only $2 per M3 as opposed to the $3 per M3 to be paid
by North View;
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3. The Purchaser is a shell company incorporated on August 6, 2009 that appears to have no assets. It is
proposed that the sale proceeds derived from the Horsman Trucking subcontract be used to fund the cash
component of the transaction, with the balance to be paid by the $2 per M3 payable under the Promissory
Note. The Purchaser will not have any of its assets invested in this contract and is not at any financial risk.
There is no consequence to the Purchaser simply walking away from its obligations and allowing Teal to cancel
the underlying Bill 13 contract for non performance;

4. The only security proposed is from what appears to be a shell company and even that is limited to the
underlying Bill 13 contract itself. If the Purchaser, a Teal nominee, defaults in performance, Teal will cancel
the Bill 13 contract, and the "security" held by Hayes would vanish;

5. Payment under the promissory note is wholly dependent upon Teal allocating the amount of work that
the holder of the Bill 13 contract is entitled to. An arm's length purchaser, such as North View, has a strong
economic interest in enforcing its rights as against Teal to ensure that it receives the volume of work it is entitled
to. The Purchaser proposed by Teal is a Teal nominee and will have no such economic interest. Teal has taken
every step it can in the course of the CCAA proceedings to terminate the Bill 13 contract. We see no reason to
expect that this attitude will change once both sides of the Bill 13 contract are in the control of Teal;

6. Teal can arbitrarily reduce and or delay the amount payable under the Promissory Note by allocating work
that could or should be done by Hayes to other contractors working for Teal on TFL 46. It is doing so now;

7. There is no evidence of the ability of the Purchaser to do the work required under the contract, its finances,
equipment or personnel.

48      Many of the objections raised by Hayes regarding the Offer parallel many of the objections raised by Teal regarding
the North View offer. While Teal and 858 have common shareholders, none of the information that Teal required of
North View is available to Hayes or the Court regarding the Offer of 858. If it is the position of Teal that the Court
should approve the offer of 858 because it is reasonable to do so and is in the best interests of the creditors of Hayes to do
so, then I conclude that Teal has not met the burden of showing that it is. In the context of whether withholding consent
has been reasonable or not, a number of factors apply. If those factors are applied to the application of Teal, it is clear
that a reasonable person would withhold consent and it is clear that approval of the offer of 858 would not be ordered. It
is difficult for Teal to argue on one hand that a reasonable person would withhold consent for the proposed assignment
to North View but, at the same time, the Court should approve the proposed transfer to 858, even though there is even
less information available to allow the Court to reasonably assess the future contractual partner recommended by Teal.
There is no information regarding the financial capability of 858. There is nothing which would allow the Court to satisfy
itself as to the financial ability of 858 to meet its prospective obligations. As well, the Court is not in a position to approve
offers where the offer continues to contain conditions precedent that have not been met. In this regard, the approval of
Horsman to "transfer" its contract with Hayes to 858 so that 858 receives $400,000.00 remains an unfulfilled condition.

49          There are also significant economic advantages to the creditors of Hayes to accept the North View offer and
for the Court to make a finding that the consent of Teal has been unreasonably withheld so that the assignment of the
Contract to North View should be approved. First, the offer of North View is $214,266.00 better. Second, the balance of
the purchase price is paid off more quickly as the payment will be based on $3.00 per cubic metre, whereas the payment
of the balance of the purchase price contemplated by 858 will be based on a payment of $2.00 per cubic metre. Third, if
there is default, it is clear that the creditors of Hayes will benefit if there is a reversion of the Contract to Hayes. I cannot
conclude that is the case with the Offer. Fourth, it may well be that Hayes will have to pay a $50,000.00 cancellation fee
to Horsman if the Offer is approved by the Court.

50      It also should be noted that 858 is bringing none of its own money "to the table". Rather, all of the $400,000.00
that will be due on closing comes from the funds that would be available from Horsman if Horsman is prepared to enter
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into a similar subcontract with 858. As well, all payments of the $2.00 per cubic metre contemplated under the Offer are
wholly dependent upon Teal allocating the amount of work that is contemplated under the Contract. North View has a
stronger economic interest to enforce its rights against Teal to ensure that it receives the volume of work it is entitled to
under the Contract whereas 858 has no such economic interest. As well, what is proposed under the Offer provides ample
opportunity for the arbitration process and appeals therefrom to delay the question of the allocation of work to 858.

51      I am satisfied that Teal has unreasonably withheld its consent for the assignment of the Contract from Hayes
to North View. Even if I had not reached that conclusion, I am satisfied that the advantages to the creditors of Hayes
far outweigh any disadvantages so that I should exercise the discretion available to me under the CCAA to approve the
assignment of the Contract despite the consent of Teal being reasonably withheld. The sale to North View Timber Ltd. of
the replaceable stump to dump logging contract between Hayes Forest Services Limited and Teal Cedar Products Ltd. is
approved. The application by Teal Cedar Products Ltd. to approve a sale of that contract to 858434 BC Ltd. is dismissed.

52      The parties will be at liberty to speak to the question of costs.
Application for approval of sale granted; application to lift stay of proceedings dismissed.

APPENDIX "A"

Schedule "D"

Dispute Resolution Cause Timber Harvesting Contracts

Dispute Resolution

Where the Work performed by the Contractor under an agreement with the Company is carried out on lands
managed by the Company under a Tree Farm Licence or Forest Licence, and where a dispute arises over a term,
condition or obligation under the agreement which cannot be resolved amicably between the parties within 30 days
of the dispute arising, the Company and the Contractor mutually agree that either party may invoke the following
dispute resolution provisions:

(a) The parties may by agreement first attempt to resolve their dispute with the assistance of a single
professionally qualified mediator. The mediator shall be chosen by agreement between the parties. In the event
that the parties fail to agree on the choice of a mediator, then a mediator shall be chosen by a mutually agreed
upon third party unrelated to the parties to this agreement.

(b) In the event that the mediator is unsuccessful in assisting the parties to resolve their dispute within 5 days
of the commencement of the mediation, or either party wishes the dispute to proceed directly to arbitration,
then either party may require by notice in writing that the. matter be referred to arbitration as provided for by
the provisions of the Dispute Resolution Clause.

Where either party to the agreement has commenced an action in a court of competent jurisdiction regarding a term,
condition or obligation under the agreement, and the action is in good standing, then the parties to the agreement
shall not invoke or continue with the dispute resolution provisions of the agreement until such time as the court
action has been finally concluded. Where a court issues a judgement in an action regarding a term, condition or
obligation under the agreement and the judgement becomes final, then that judgement shall constitute the final
resolution of the dispute between the parties.

Arbitration

The Company and the Contractor mutually agree that where a dispute is to be resolved by arbitration (the
"Arbitration Proceeding"), it shall be so resolved by a single arbitrator to be agreed on by the parties. If the parties
are unable to agree on the choice of arbitrator then a single arbitrator shall be selected pursuant to the Commercial
Arbitration Act, S.B.C. 1996, c. 3 as amended.
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The Arbitration Proceeding shall be conducted in Vancouver British Columbia or such other place as the parties
may agree in writing. The rules of procedure for the Arbitration Proceeding shall be those provided for in the
Commercial Arbitration Act for domestic commercial arbitrations. as amended by the provisions of the Dispute
Resolution Clause.

Each party shall only be entitled to two days to complete their submissions to the arbitrator. Each party shall have
the right of reply to the submission of the other for one hour only. ....

The arbitrator shall hand down the arbitral award within 7 days of the completion of the submissions and reply
of the parties.

Discovery

Each party shall be entitled to the following pre-arbitration "examination for discovery" rights, as that term is
defined in the Rules of Court of the Supreme Court of British Columbia:

(a) discovery of all relevant documents pertaining directly to the issue or issues in dispute between the parties;

(b) discovery of one officer or representative of the other party;

(c) each party shall be allowed to discover the officer or representative of the other for no more than one day
for each $50,000.00 in dispute to a maximum of three days, and where no amount has been specified, then each
party shall only be allowed a maximum of two days of discovery of the officer or representative of the other.

Costs of the Dispute Resolution

Where a provision in the agreement has been referred to mediation or arbitration by the Company or the Contractor,
then any funds actually in dispute shall be deposited in an interest bearing trust account. Upon the resolution of the
dispute, the funds and interest thereon shall be paid to the Company and the Contractor proportionately as agreed
between the parties, or as directed by the arbitration award.

The Company and the Contractor shall pay all costs associated with the provision of mediation or arbitration
services forthwith upon an invoice for these services being rendered, equally, except as provided for below.

The Company and the Contractor shall each bear their own costs in resolving the dispute between them, with the
following exceptions:

(a) Where one party is found, on a balance of probabilities

(i) not to have pursued its various rights and responsibilities under this agreement in good faith,

(ii) not to have used all reasonable effort to resolve its dispute with the other through mediation with a
minimum of delay and expense, or

(iii) not to have used all reasonable effort to resolve its dispute with the other by the Arbitration Proceeding
with a minimum of delay and expense,

then the offending party shall pay the disbursements and one half of all other direct expense incurred by the
other;

(b) Where both parties are found, on a balance of probabilities, to have acted in bad faith or made less than all
reasonable effort to resolve their dispute, then each party shall bear its own direct costs and disbursements and
shall share equally all costs associated with the conduct of the mediation and/or the Arbitration Proceeding; and
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(c) For the purposes of sub-paragraphs (a) and (b) of this paragraph, the costs associated with the provision
of mediation and arbitration services and the Conduct of the Arbitration Proceeding shall be considered a
disbursement.

Any award or division of costs referred to herein shall constitute a liquidated debt immediately due and payable
by the one party to the other, and shall be satisfied to the extent possible by the indebted party to the other from
the funds held in trust and referred to above.

Failure of Arbitration

Where the Contractor and the Company agree in writing, or where the arbitrator is unable to resolve the dispute,
then the dispute shall be resubmitted for arbitration in accordance with the provisions of the Dispute Resolution
Clause of the agreement.

Where the inability of the arbitrator to resolve the dispute arises out of the misconduct of one of the parties in the
dispute or a party affiliated with one of the parties in the dispute, then the dispute shall be deemed to be settled in
favour of the other party with that other party entitled to their full costs arising out of the dispute as a liquidated
debt.

 

End of Document Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights

reserved.
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Subject: Insolvency

MOTION by debtor for order permanently staying licensor's right to terminate license agreement and authorizing
assignment of license agreement to proposed assignee.

H.J Wilton-Siegel J.:

1      On this motion, the applicants, Nexient Learning Inc. and Nexient Learning Canada Inc. (collectively, "Nexient")
and Global Knowledge Network (Canada) Inc. ("Global Knowledge"), seek an order authorizing the assignment of
a contract from Nexient to Global Knowledge on terms that would permanently stay the right of the other party to
the contract, ESI International Inc. ("ESI"), to exercise rights of termination that arose as a result of the insolvency of
Nexient. ESI is the respondent on the motion, which is brought under the Companies' Creditors Arrangement Act, R.S.C.
1985, c. C-36 (the "CCAA") as a result of Nexient's earlier filing for protection under that statutue.

Background

The Parties

2      Nexient Learning Inc. and Nexient Learning Canada Inc. are corporations incorporated under the laws of Canada.

3      Global Knowledge is a corporation incorporated under the laws of Ontario carrying on business across Canada.

4      ESI is a United States corporation having its head office in Arlington, Virginia.

5      Nexient was the largest provider of corporate training and consulting in Canada. It had three business lines, which
had roughly equal revenue in 2008: (1) information technology ("IT"); (2) business process improvements ("BPI"); and
(3) leadership business solutions. The BPI line of business was principally comprised of three subdivisions — business
analysis ("BA"), project management ("PM") and IT Infrastructure Library Training.
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6      The curriculum and course materials offered by Nexient in respect of its PM programmes were licenced to Nexient
by ESI pursuant to an agreement dated March 29, 2004, as extended by a first amendment dated January 16, 2006
(collectively, the "PM Agreement"). The PM Agreement granted Nexient an exclusive licence to offer the ESI PM course
materials in Canada in return for royalty payments. The PM Agreement expires on December 31, 2009.

7      Similarly, the curriculum and course materials offered by Nexient in respect of its BA programmes were licenced to
Nexient by ESI pursuant to an agreement dated January 16, 2006 ("BA Agreement"). The BA Agreement was executed
in connection with a transaction pursuant to which ESI received the rights to BA materials from a predecessor of Nexient
in return for payment of $2.5 million and delivery of the BA Agreement to the Nexient predecessor. The BA Agreement
provided for a perpetual, exclusive royalty-free licence to use such BA materials in Canada.

8          ESI is a significant participant in the market for project management, business analysis, sourcing management
training and business skills training. It offers classroom, on-site, e-training and professional services. To deliver its
services, ESI typically enters into distributorship arrangements with distributors in countries around the world, which
it describes as "strategic partnering arrangements". In Canada, ESI considers Nexient to be its "strategic partner". That
arrangement is defined by the PM Agreement, the BA Agreement and, according to ESI, oral understandings and a
course of dealings between ESI and Nexient that collectively constitute an "umbrella" agreement.

9      Global Knowledge Training LLC, a United States corporation ("Global Knowledge U.S."), is the parent corporation
of Global Knowledge. Together with its affiliates, Global Knowledge U.S. is one of ESI's largest competitors.

Relevant Provisions Of The BA Agreement

10      Despite the grant of a perpetual licence in section 2.1, the BA Agreement provides for three "trigger" events giving
rise to a right to terminate the contract. Of the three termination events, the following two are relevant:

6. Term and Termination

6.2 Upon written notice to [Nexient], ESI will have the right to terminate this Agreement in the event of
any of the following:

. . . . .

6.2.2 [Nexient] commits a material breach of any provision of this Agreement and such material
breach remains uncured for thirty (30) days after receipt of written notification of such material
breach, such written notice to include full particulars of the material breach.

6.2.3 [Nexient] (i) becomes insolvent, (ii) makes an assignment for the benefit of creditors, (iii) files
a voluntary petition in bankruptcy, (iv) an involuntary petition in bankruptcy filed against it is not
dismissed within ninety (90) days of filing, or (v) if a receiver is appointed for a substantial portion
of its assets.

11          Pursuant to section 8.5, the BA Agreement is not assignable by either party except in the event of a merger,
acquisition, reorganization, change of control, or sale of all or substantially all of the assets of a party's business.

12      Section 8.7 of the BA Agreement provides that the agreement is governed by the laws of Virginia in the United
States. Section 8.8 provides that the federal and state courts within Virginia have the exclusive jurisdiction over any
dispute, controversy or claim arising out of or in connection with the BA Agreement or any breach thereof.

Proceedings under the CCAA
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13        On June 29, 2009, Nexient was granted protection under the CCAA by this Court. The initial order made on
that day was subsequently amended and restated on two occasions, the latest being August 19, 2009 (as so amended and
restated, the "Initial Order").

14      On July 8, 2009, the Court approved a stalking horse sales process involving a third party offeror. The sales process
was conducted by the monitor RSM Richter Inc. (the "Monitor"). Both ESI and Global Knowledge participated in that
process. In this connection, ESI signed a non-disclosure agreement on July 13, 2009 (the "NDA").

15      By letter dated July 24, 2009 (the "Termination Notice"), ESI purported to terminate the BA Agreement effective
immediately on the grounds of breaches of sections 6.2.2 and 6.2.3 of the Agreement (the "Insolvency Defaults"). In
respect of section 6.2.2, ESI alleged that the disclosure to potential purchasers of Nexient's assets of the BA Agreement,
and of information relating to the BA materials offered by Nexient thereunder, constituted a breach of the confidentiality
provisions of the BA Agreement. By the same letter, ESI purported to grant Nexient a temporary licence to continue
acting as ESI's distributor in Canada for the BA materials solely to fulfill Nexient's existing obligations. Such licence
was expressed to terminate on August 21, 2009.

16      No similar termination notice was sent in respect of the PM Agreement. As noted, the PM Agreement expires
on December 31, 2009.

17      It is undisputed that Nexient owes ESI approximately $733,000 on account of royalties for the use of ESI's corporate
training materials. ESI says that this amount includes royalties in respect of two BA courses that are not covered by
the BA Agreement and are therefore payable in accordance with the "umbrella" agreement that governs the strategic
partnership between ESI and Nexient.

18      By letter dated July 28, 2009, counsel for Nexient informed ESI of its client's view that, given the stay of proceedings
in the Initial Order, the Termination Notice was of no force or effect.

19          The existence and content of the Termination Notice and the letter of Nexient's legal counsel dated July 28,
2009 were communicated orally to Brian Branson ("Branson"), the chief executive officer of Global Knowledge U.S., by
Donna De Winter ("De Winter"), the president of Nexient, some time between July 28 and July 31, 2009. Both documents
were sent to Global Knowledge on or about August 25, 2009.

The Sale Transaction

20      Global Knowledge was the successful bidder in the sales process. In connection with the sale transaction, Nexient
and Global Knowledge entered into an asset purchase agreement dated August 5, 2009 (the "APA") and a transition and
occupation services agreement dated August 17, 2009 (the "Transition Agreement").

21      Under the APA, Global Knowledge agreed to acquire all of Nexient's assets as a going concern pursuant to the terms
of the APA (the "Sale Transaction"). As Global Knowledge had not completed its due diligence of Nexient's contracts,
the APA provided for a ninety-day period after the closing date (the "Transaction Period") during which, among other
things, Global Knowledge could review the contracts to which Nexient was a party and determine whether it wished
to take an assignment of any or all of such contracts. The APA also provided that, prior to the closing date, Global
Knowledge had the right to designate any or all of the contracts as "Excluded Assets" which would not be assigned at
the closing but would instead be dealt with pursuant to the Transition Agreement. At the Closing, Global Knowledge
elected to treat all contracts of Nexient (the "Contracts") as "Excluded Assets".

22      Significantly, section 2.7 of APA provided that the purchase price would not be affected by designation of any
assets, including any Contracts, as "Excluded Assets":

2.7 Purchaser's Rights to Exclude
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Notwithstanding anything to the contrary in this Agreement, the Purchaser may, at its option, exclude any of the
Assets, including any Contracts, from the Transaction at any time prior to Closing upon written notice to the
Vendors, whereupon such Assets shall be Excluded Assets, provided, however, that there shall be no reduction in the
Purchase Price as a result of such exclusion. For greater certainty, the Purchaser may, at its option, submit further
and/or revised lists of Excluded Assets at any time prior to Closing.

Accordingly, there was no reduction in the purchase price under the Sale Transaction as a result of the exclusion of the
BA Agreement from the assets that were sold and assigned to Global Knowledge at the Closing (as defined below).

23      It was a condition of completion of the Sale Transaction in favour of both parties that a vesting order, in form and
substance acceptable to Nexient and Global Knowledge acting reasonably, be obtained vesting in Global Knowledge
all of Nexient's right, title and interest in the Nexient assets, including the Contracts to be assumed, free and clear of all
"Claims" (as defined below). As described below, the Sale Order (defined below) addressed the vesting of all Contracts
that Nexient might decide to assume at the end of the Transition Period. It did not, however, include a provision that
permanently stayed ESI's rights of termination based on the Insolvency Defaults.

24      Under section 4 of the Transition Agreement, Global Knowledge had the right to review the Contracts and was
obligated to notify Nexient of the Contracts it wished to assume not less than seven days prior to the end of the Transition
Period. Under section 14(ii), Nexient was obligated to assign to Global Knowledge all of Nexient's right, benefit and
interest in such Contracts provided all required consents or waivers in respect of the Contracts to be assigned had been
obtained. Upon such assignment, section 6 provided that Global Knowledge would assume all obligations and liabilities
of Nexient under such Contracts, whether arising prior to or after Closing. The Transition Agreement further provided
that, during the Transition Period, Global Knowledge would perform the Contracts on behalf of Nexient.

25      On or about August 17, 2009, subsequent to submitting Global Knowledge's bid and prior to the hearing of this
Court to approve the Sale Transaction, Branson spoke to John Elsey ("Elsey"), the president and chief executive officer
of ESI, regarding ESI's right to terminate the BA Agreement. ESI continued to assert that it was entitled to terminate the
BA Agreement on the grounds of the Insolvency Defaults. Branson advised Elsey that Global Knowledge had a different
interpretation of ESI's right to terminate the BA Agreement. As discussed below, it is unclear whether the parties were
addressing the same issue in this and other conversations described below regarding the right of ESI to terminate the
Agreement. However, nothing turns on this issue. During that conversation, Branson advised Elsey of the proposed
closing date of August 21, 2009 for the Sale Transaction.

26      Branson also spoke to De Winter and Scott Williams of Nexient regarding the enforceability of the Termination
Notice (in respect of De Winter, it is unclear whether this is a reference to the telephone conversation referred to above
or another conversation). Branson says he was also advised by Nexient's counsel that ESI could not terminate the BA
Agreement under Canadian bankruptcy law. In addition, Branson says he also spoke to a representative of the Monitor
and its legal counsel. He says their view on the enforceability of the Termination Notice was consistent with the view
expressed by De Winter.

27      Following this conversation, Elsey wrote a letter to Branson in which he reiterated that the parties did not agree
on the legal effect of the Termination Notice. Elsey went on in that letter to extend the purported interim licence of the
BA materials granted in the Termination Notice to September 30, 2009 in view of future discussions concerning possible
future collaboration between ESI and Global Knowledge scheduled for the week of September 7, 2009.

Court Approval Of The Sale Transaction

28      The Sale Transaction, together with the APA and the Transition Agreement, was approved by the Court on August
19, 2009 pursuant to the sale approval and vesting order of that date (the "Sale Order"). ESI did not file an appearance
in the CCAA proceedings of Nexient. Nexient did not give notice of the Court hearing to ESI. Therefore, ESI did not
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receive notice of the Court hearing on August 19, 2009 nor did it receive copies of the APA or the Transition Agreement
at that time. It did not attend the hearing to approve the Sale Transaction and therefore did not oppose the Order.

29      The Sale Order provided that, upon delivery of the "First Monitor's Certificate" at the time of Closing, the Nexient
assets other than the Contracts would vest in Global Knowledge free and clear of any "Claims". Similarly, the Sale Order
provided that, upon delivery of the "Second Monitor's Certificate" at the end of the Transition Period, the Contracts to
be assigned to Global Knowledge would vest free and clear of any "Claims".

30      "Claims" is defined in the Sale Order to be all security interests, charges or other financial or monetary claims of
every nature or kind. "Claims" do not, however, include any rights of termination of the BA Agreement in favour of ESI
based on the Insolvency Defaults. Global Knowledge does not dispute this interpretation. Accordingly, it has brought
this proceeding to seek an order directed against ESI permanently staying ESI's rights to terminate the BA Agreement
on such basis after the proposed assignment to Global Knowledge.

31      The Sale Transaction closed on August 21, 2009 (the "Closing"). Global Knowledge paid the full purchase price
for the Nexient assets at that time. At the same time, the Monitor delivered the First Monitor's Certificate thereby
transferring the assets to Global Knowledge free of all Claims.

32      At the time of the Sale Order, the stay under the Initial Order was also extended until the end of the Transition
Period. The stay and the Transaction Period were further extended until the hearing of this motion and, at such hearing,
were further extended until two days after the release of this Endorsement.

33          Nexient does not intend to file a plan of arrangement under the CCAA. As a result of the completion of the
Sale Transaction, it no longer has any operations and all employees as of November 1, 2009 were assumed by Global
Knowledge on that date. Upon the lifting of the stay at the end of the Transition Period, it is understood that Nexient
intends to make an assignment in bankruptcy.

Events Subsequent To The Closing

34      At the time that Global Knowledge and Nexient entered into the APA, Global Knowledge marketed a few BA
courses in Canada, although it says its courses approached the subject-matter in a different manner from ESI's BA
courses. Global Knowledge did not offer PM courses in Canada. However, it had access to PM materials from Global
Knowledge U.S. that it believed it could readily adapt for the Canadian market.

35      According to De Winter, Nexient did not regard Global Knowledge as a competitor in Canada in the BA and PM
product lines at that time. By acquiring the Nexient assets including the BA Agreement, however, Global Knowledge
became, in effect, a new competitor in the Canadian market for BA and PM products. At the same time, as described
below, ESI, which had previously marketed its products through its strategic arrangement with Nexient, also decided
to enter the Canadian market in its own right.

36      Although it had not yet determined to reject the PM Agreement, on or about September 4, 2009, Global Knowledge
also commenced discussions with McMaster University regarding recognition of its training facilities and eventual
accreditation of its proposed PM courses. The BA and PM courses of ESI offered by Nexient were already accredited
by McMaster University.

37           Subsequent to August 21, 2009, ESI and Global Knowledge had discussions regarding their possible future
relationship. In a telephone conference on September 11, 2009, attended by representatives of ESI, Global Knowledge
and Nexient, Global Knowledge indicated that it did not intend to acquire the PM Agreement.

38      As a result, given the anticipated competition with Global Knowledge, ESI concluded that it would need to find a
new strategic partner in Canada or begin delivering its products directly in Canada. It chose to pursue the latter option.
In response to ESI commencing direct operations in Canada, Global Knowledge and Nexient commenced the motions
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described below seeking various orders pertaining to the BA Agreement and the NDA including injunctive relief relating
to alleged breaches of these agreements.

39      In early November 2009 Global Knowledge formally advised Nexient pursuant to the Transition Agreement that
it proposed to take an assignment of the BA Agreement and the NDA but did not propose to take an assignment of
the PM Agreement. Its notice was unconditional — that is, it did not make such assignment conditional on receiving
the requested relief in this proceeding.

40      ESI opposes the assignment of the BA Agreement to Global Knowledge on the basis sought by Global Knowledge,
which would permanently stay the exercise of any termination rights of ESI based on the Insolvency Defaults.

Procedural Matters

Motions Brought By The Parties

41           Nexient commenced this motion on October 30, 2009. The notice of motion seeks a declaration that the
BA Agreement and the PM Agreement remain in force and are both assignable to Global Knowledge, and an order
restraining ESI from interfering with Nexient's rights under the BA Agreement and PM Agreement and from carrying
on BA and PM training programmes in Canada.

42      On November 3, 2009, Global Knowledge served its own notice of motion seeking the same relief. In addition,
Global Knowledge seeks a declaration that the NDA is assignable to it, an order restraining ESI from breaching certain
covenants in the NDA that Global Knowledge alleges have been breached relating to ESI's commencement of direct
operations in Canada since September 21, 2009, and ancillary relief related to such order.

43          ESI responded by a notice of cross-motion dated November 17, 2009 seeking an order staying or dismissing
the Nexient and Global Knowledge motions to the extent the relief sought (1) relates to contracts that have not been
assigned to Global Knowledge; (2) does not benefit the Nexient estate; and (3) relates to contracts subject to the exclusive
jurisdiction of the courts of Virginia in the United States. ESI takes the position that the BA Agreement is not assignable
to Global Knowledge, that the relief sought by Nexient and Global Knowledge benefits only Global Knowledge, and
that all matters pertaining to the BA Agreement are within the exclusive jurisdiction of courts in Virginia pursuant to the
exclusive jurisdiction clause in that agreement. It therefore also seeks an order staying the motions of Nexient and Global
Knowledge insofar as they involve the BA Agreement pending a determination by the appropriate court in Virginia of
the disputes, controversies or claims pertaining to the BA Agreement asserted by the parties in their respective motions.

Narrowing Of The Issues For The Court On This Hearing

44      As a result of the following three developments before and at the hearing of this motion, the issues for the Court
on this motion have been narrowed considerably.

45      First, as mentioned, Global Knowledge has advised Nexient that it does not intend to assume the PM Agreement.
Accordingly, neither Nexient nor Global Knowledge now seeks any relief in respect of the PM Agreement.

46      Second, the parties agreed at the hearing that, on the filing of the Second Monitor's Certificate, the NDA would
be assigned to Global Knowledge.

47           Third, the motion of Global Knowledge for injunctive relief in respect of alleged interference with Global
Knowledge's rights under the BA Agreement, and in respect of alleged breaches of the NDA, was adjourned to December
21, 2009, by which date it is intended that Global Knowledge shall have commenced a separate application for the relief
it seeks against ESI apart from the declaration sought on the present motion.

48      I think it is inappropriate for the Global Knowledge motion respecting injunctive relief to be adjudicated in the
Nexient CCAA proceedings. Global Knowledge's claim flows from its rights against ESI under the BA Agreement and
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the NDA. This claim is entirely a matter between ESI and Global Knowledge. It therefore falls outside the Nexient
CCAA proceedings, which will effectively terminate upon the lifting of the stay under the Initial Order at the end of the
Transition Period. While Global Knowledge will not formally take an assignment of the BA Agreement and the NDA
until such time, I accept that Global Knowledge may have a sufficient interest in these agreements at the present time to
obtain injunctive relief, in view of Nexient's obligation under the Sale Agreement to assign them to Global Knowledge.
However, to obtain such relief, Global Knowledge must first commence its own proceeding against ESI and move for
such interim injunctive relief in that proceeding.

49      Similarly, ESI's request for a stay of the Global Knowledge motion is adjourned to the hearing of the motion on
December 21, 2009. At that time, ESI is at liberty to bring any motion in the proceeding to be commenced by Global
Knowledge it may choose addressing the jurisdictional issues raised in its cross-motion in the present proceeding.

Issues On This Motion

50      Accordingly, the issues that are addressed on this motion are:

1. Is the BA Agreement assignable to Global Knowledge, on its terms or by order of this Court?

2. If it is, is Global Knowledge entitled to an order in connection with such assignment that permanently stays
the exercise of any rights that ESI may have to terminate the BA Agreement based on the Insolvency Defaults?

51      The issue of the assignability of the BA Agreement has two elements — the assignability of the agreement as a
matter of interpretation of the contract which, as noted, is governed by the laws of the Virginia, and the authority of
the Court to authorize an assignment to Global Knowledge if the contract is not assignable on its terms. In view of the
determination below regarding the authority of the Court to authorize an assignment, it is unnecessary to consider the
assignabilty of the BA Agreement as a matter of contractual interpretation and I therefore decline to do so.

52      I would note, however, that if I had concluded that Global Knowledge was entitled to the requested relief effectively
deleting the Insolvency Defaults, I would also have concluded, for the same reasons, that Global Knowledge was entitled
to an order authorizing the assignment of the BA Agreement to the extent it was not otherwise assignable under the
laws of Virginia.

Applicable Law

Authority Of The Court To Grant The Requested Relief

53      The Court has authority to authorize an assignment of an agreement to which a debtor under CCAA protection is
a party and to permanently stay termination of the agreement by the other party to the contract by reason of either the
assignment or any insolvency defaults that arose in the context of the CCAA proceedings: see Playdium Entertainment
Corp., Re, [2001] O.J. No. 4459 (Ont. S.C.J. [Commercial List]).

54      In Playdium, Spence J. grounds that authority in the provisions of section 11(4)(c) of the CCAA and, alternatively,
in the inherent jurisdiction of the Court. The reasoning, which I adopt, is set out in paragraphs 32 and 42:

So it is necessary for the order to have such positive effect if the jurisdiction of the court to grant the order under
s. 11(4)(c) is to be exercised in a manner that is both effective and fair. To the extent that the jurisdiction to make
the order is not expressed in the CCAA, the approval of the assignment may be said to be an exercise by the court
of its inherent jurisdiction. But the inherent jurisdiction being exercised is simply the jurisdiction to grant an order
that is necessary for the fair and effective exercise of the jurisdiction given to the court by statute....

Having regard to the overall purpose of the Act to facilitate the compromise of creditors' claims, and thereby allow
businesses to continue, and the necessary inference that the s. 11(4) powers are intended to be used to further that
purpose, and giving to the Act the liberal interpretation the courts have said that the Act, as remedial legislation
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should receive for that purpose, the approval of the proposed assignment of the Terrytown Agreement can properly
be considered to be within the jurisdiction of the court and a proper exercise of that jurisdiction.

Consideration Of The Applicable Standard In Previous Decisions

55      However, the test that must be satisfied in order to obtain an order authorizing assignment remains unclear after
Playdium. In that decision, it was clear that the sale of the debtor's assets could not proceed without the requested order.
This would seem to suggest that demonstration of that fact was the applicable test.

56      On the other hand, in para. 39, Spence J. quotes with approval a statement of Tysoe J. in Woodward's Ltd., Re,
[1993] B.C.J. No. 42 (B.C. S.C.) that suggests that it may not be a requirement that the insolvent company would be
unable to complete a proposed reorganization without the exercise of the Court's discretion. Tysoe J. framed the test
as requiring a demonstration that the exercise of the Court's discretion be "important to the reorganization process". In
my opinion, this is the governing test.

57      In addition, in para. 43 of Playdium, Spence J. appears to grant the requested relief after determining that the relief
did not subject the third party to an inappropriate imposition or an inappropriate loss of claims having regard to the
overall purpose of the CCAA of allowing businesses to continue.

58      Moreover, Spence J. also considered a number of factors in assessing whether the relief was consistent with the
purpose and spirit of the CCAA: whether sufficient efforts had been made to obtain the best price such that the debtor
was not acting improvidently; whether the proposal takes into consideration the interests of the parties; the efficacy and
integrity of the process by which the offers were obtained; and whether there had been unfairness in the working out
of the process.

Standard Applied On This Motion

59      It is clear from Playdium and Woodwards that the authority of the Court to interfere with contractual rights in the
context of CCAA proceedings, whether it is founded in section 11(4) of the CCAA or the Court's inherent jurisdiction,
must be exercised sparingly. Before exercising the Court's jurisdiction in this manner, the Court should be satisfied that
the purpose and spirit of the CCAA proceedings will be furthered by the proposed assignment by analyzing the factors
identified by Spence J. and any other factors that address the equity of the proposed assignment. The Court must also be
satisfied that the requested relief does not adversely affect the third party's contractual rights beyond what is absolutely
required to further the reorganization process and that such interference does not entail an inappropriate imposition
upon the third party or an inappropriate loss of claims of the third party.

The Specific Legal Issue Presented On This Motion

60      This motion raises an important issue concerning the extent of the authority of the Court to authorize the assignment
of a contract in the face of an objection from the other party to the contract. ESI argues that a Court should not permit
a purchaser under a "liquidating CCAA" to "cherry pick" the contracts it wishes to assume.

61      Insofar as the result would be to prevent a debtor subject to CCAA proceedings from selling only profitable business
divisions or would prevent a purchaser from deciding which business divisions it wishes to purchase, I do not think ESI's
proposition is either correct or practical. The purpose of the CCAA is to further the continuity of the business of the
debtor to the extent feasible. It does not, however, mandate the continuity of unprofitable businesses.

62      However, the situation in which a purchaser seeks to assume less than all of the contracts between a debtor and
a particular third party with whom the debtor has a continuing or multifaceted arrangement is more problematic. In
many instances in which a purchaser wishes to discriminate among contracts with the same third party, the Court will
not exercise its authority under the CCAA, or its inherent jurisdiction, to authorize an assignment and/or permanently
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stay termination rights based on insolvency defaults. In such circumstances, the purchaser must assume all contracts
with the third party or none at all.

63      There can be many reasons why it would be inappropriate or unfair to authorize the assignment of less than all of
a debtor's contracts with a third party. In many instances, there is an interconnection between such contracts created by
express terms of the contracts. Similarly, there may be an operational relationship between the subject-matter of such
contracts even if there is no express contractual relationship. Courts are also reluctant to authorize an assignment that
would prevent a counterparty from exercising set-off rights in contracts that are not to be assigned. In respect of financial
contracts between the same parties, for example, it would be highly inequitable to permit a purchaser to take only "in
the money" contracts leaving the counterparty with all of the "out of the money" contracts and only an unsecured claim
against the debtor for its gross loss. It would also be inappropriate in many circumstances to permit a selective assignment
of a debtor's contracts if the competitive position of the third party relative to the assignee would be materially and
adversely affected, at least to the extent the third party is unable to protect itself against such result.

Analysis and Conclusions

Preliminary Observations

64       Before addressing the issues on this motion, I propose to set out the following observations which inform the
conclusions reached below.

65      First, being a perpetual, royalty-free licence, the BA Agreement represents a valuable contract to Nexient except
to the extent that ESI is entitled to terminate it. It represents part of the sales proceeds received in an earlier transaction
by Nexient for the BA materials developed by a predecessor of Nexient. While there is an issue as to whether the current
BA materials are still subject to the BA Agreement, that issue requires a determination of facts that cannot be made
in the present proceeding. It must be addressed, if necessary, in another proceeding. For the purposes of this motion,
I assume that such materials could be subject to the BA Agreement, which would therefore have significant value in
Nexient's hands.

66          Second, Global Knowledge was well aware that ESI's position was that it had the right to terminate the BA
Agreement. As a consequence, Global Knowledge was also well aware that ESI would use any means available to it to
terminate the BA Agreement after it had been assigned to Global Knowledge if ESI and Global Knowledge were unable
to establish a satisfactory working relationship. Global Knowledge did not, however, seek any protections against such
action by ESI in either the APA or the Sale Order.

67      In particular, as mentioned, section 4.3 of the Sale Agreement provided that the obligation of the parties to close the
Sale Transaction was subject to receipt of a vesting order of this Court satisfactory in form to both parties. However, the
Sale Order that was actually sought by Nexient and Global Knowledge, and was granted by the Court, did not address
deletion of any of ESI's termination rights based on the Insolvency Defaults.

68      There is no explanation in the record for the failure of the Sale Order to address this matter notwithstanding the
fact that, as a matter of law as set out above, there could have been no misunderstanding as to the legal requirement
for terms in the Sale Order imposing a permanent stay if, at the time of the sale approval hearing, Global Knowledge in
fact intended to receive a transfer of the BA Agreement on such terms. As both parties were represented by experienced
legal counsel, I assume the form of the Sale Order reflected a conscious decision on the part of Global Knowledge not
to address this issue explicitly at the time of the hearing.

69      Third, while Nexient and Global Knowledge allege that their intention at the time of the hearing was that the
BA Agreement was to be assigned on the basis that ESI's rights to terminate it on the basis of the Insolvency Defaults
would be permanently stayed, there is no evidence of such intention in the record apart from Branson's bald statements
to this effect in his affidavit, which is insufficient.
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70      Moreover, the evidence of Branson exhibits a lack of precision regarding his understanding of the applicable law
and Global Knowledge's intentions. In both his affidavit and the transcript of his cross-examination, Branson refers
to his understanding that the stay in the Initial Order prevented ESI from terminating its contractual relationship with
Nexient without an order of the Court. In his affidavit, he added that he understood that, as a consequence, to the extent
that contracts did not contain restrictions on assignment, they could be assigned to the successful bidder and would
remain in force and effect after the assignment. This implies that he thought the Initial Order would also prevent ESI
from terminating its contractual relationship with Global Knowledge, as the assignee of the Nexient contracts, without
a further order of the Court.

71      As Playdium demonstrates, there are two different issues involved here. The stay in the Initial Order did prevent
ESI from terminating the BA Agreement under Ontario Law as long as the CCAA proceedings are continuing. Indeed,
because delivery of the Termination Notice contravened the Initial Order, I think the Termination Notice must be
regarded as totally ineffective under Ontario Law with the result that ESI could not rely on it subsequently if ESI became
entitled to terminate the BA Agreement after the assignment to Global Knowledge or otherwise.

72      The stay did not, however, by itself have the consequence of staying enforcement of any right of ESI to terminate the
BA Agreement based on the Insolvency Defaults after it had been assigned to Global Knowledge. That is, of course, the
reason for the present motion. Any such order would constitute, in effect, a re-writing of the BA Agreement to remove
ESI's rights. As Playdiumillustrates, a further order of the Court would be required to permanently stay ESI's rights
to terminate the BA Agreement based on the Insolvency Defaults. Not only did Global Knowledge not seek such an
order as mentioned above, it also did not require Nexient to give ESI formal notice of the Court hearing to approve
the Sale Transaction.

73      In the absence of such notice, I do not think any order of this Court to permanently stay ESI's rights to terminate
the BA Agreement based on the Insolvency Defaults would have been binding on ESI, even though ESI had not filed
an appearance in the CCAA Proceedings and had been orally advised as to the date of the hearing. Nexient and Global
Knowledge therefore cannot argue that ESI's failure to oppose the Sale Order at the hearing constituted "lying in the
weeds," which disentitles ESI to sympathetic consideration on this motion. Moreover, in addition to the fact that it is
not established on the record that either Nexient or Global Knowledge specifically advised ESI of an intention to seek
an order permanently staying ESI's termination rights based on the Insolvency Defaults, the Sale Order does not have
that effect in any event, as mentioned above. There was, therefore, nothing for ESI to oppose on this issue even if it had
appeared at the approval hearing.

74      Fourth, given the structure of the Sale Transaction, there is no impact on the Sale Transaction of an exclusion of
the BA Agreement from the Contracts assigned to Global Knowledge. Global Knowledge has already paid the purchase
price under the Sale Agreement. The effect of section 2.7 of the APA is that there will no adjustment to the purchase price
if, as transpired, Global Knowledge was unable to reach agreement with ESI on acceptable terms for the assignment
of the BA Agreement. There is similarly no material impact on Nexient's customers - the BA product will be delivered
in Canada by either Global Knowledge or ESI depending upon the outcome of this litigation. As such, at the present
time, the requested relief will have no impact on the CCAA proceedings, or on the distributions realized by Nexient's
creditors under these proceedings.

75      Fifth, although there is no contractual connection between the subject matter of the PM Agreement and the BA
Agreement, there is a significant operational relationship between the PM and BA product lines. They comprise two of
the three product lines of Nexient's BPI division. Both products are licenced by Nexient from ESI. In many instances,
both products are marketed to the same customers. In addition, Nexient's facilitators provide educational services in
respect of both products. There may also be certain economies of scale associated with offering both products. In her
cross-examination, De Winter summarized the situation succinctly in stating that "one product line can't operate without
the other".
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76      There is also a significant business relationship between ESI and Nexient. Nexient was the Canadian distributor
through which ESI marketed and sold its BA and PM products. At the present time, Nexient owes ESI in excess of
$733,000 in respect of royalties payable under the PM Agreement. ESI says that this amount also includes royalties for
two BA courses that are not governed by the BA Agreement. It also asserts that the BA materials described in the BA
Agreement no longer are included in the current BA materials as a result of subsequent revisions. There are, therefore,
several issues relating to the provision of the BA materials currently distributed by Nexient that would remain to be
resolved if the BA Agreement were transferred to Global Knowledge.

77           Sixth, in his affidavit, Branson gave three reasons for Global Knowledge's decision not to assume the PM
Agreement: (1) the PM Agreement terminates on December 31, 2009; (2) Global Knowledge would have to assume the
amounts outstanding under the PM Agreement; and (3) Global Knowledge has access to similar course materials for
which it would pay lower or no royalties. Although Branson says that the outstanding liability under the PM Agreement
was not the principal factor in Global Knowledge's decision, it would appear that it was an important consideration.

78      There is no suggestion that Global Knowledge was unaware of the amount outstanding under the PM Agreement
at a time of signing the APA or at the time of Closing. Although Global Knowledge did not decide against taking
an assignment of the PM Agreement until later, it appears that, from the time of signing the APA if not earlier,
Global Knowledge proceeded on the basis that it was not prepared to assume the PM Agreement unless ESI agreed
to significantly different terms, including a reduction in the amount owing under the agreement and a reduction in the
royalties payable for the PM materials. If it had intended instead to assume the PM Agreement with its outstanding
liability, or to keep open that possibility, Global Knowledge could simply have provided for a reduction in the purchase
price in such amount in the event it assumed the PM Agreement.

79      This is significant because, as discussed below, the issue before the Court would have been considerably different,
and simpler, if Nexient had proposed to assign, and Global Knowledge had proposed to assume, both the PM Agreement
and the BA Agreement as they stand. In such event, the question of whether a purchaser could "cherry pick" contracts
of a debtor with the same third party on a sale of the debtor's assets would not have arisen. Moreover, given the expiry
date of the PM Agreement and Global Knowledge's need to adapt the PM courses to which it had access, it would
have been able to implement essentially the same business plan as it is currently proposing to implement without the
need for any Court order provided its interpretation of the conflict provisions in the BA Agreement is correct. In such
circumstances, the principal effect of assuming the PM Agreement would have been the assumption of the liability of
approximately $733,000 owed to ESI, which Global Knowledge alleges was not the principal factor in its decision to
reject the PM Agreement.

80      Seventh, Global Knowledge seeks relief that is related solely to the BA Agreement. It treats the BA Agreement and
the PM Agreement as completely unrelated to each other. This treatment is not entirely unjustified in view of the wording
of these agreements. Section 6.6.1 of the BA Agreement does not expressly refer to the provision of services or products
that compete with PM products delivered under the PM Agreement. Whether this interpretation is affected by the course
of dealing or the alleged "umbrella" agreement between the parties is not an issue that can be addressed on this motion.

81          However, given that, on this motion, Global Knowledge and Nexient seek relief that requires the exercise of
the Court's discretion under section 11(4) of the CCAA or pursuant to its inherent jurisdiction, I think the contractual
arrangements between the parties, while important, are not the only factors to be considered by the Court. Instead, the
Court should look to the entirety of the arrangement between ESI and Nexient and assess (1) the extent of the adverse
impact on ESI of the order sought by Nexient and Global Knowledge and (2) whether there are any alternatives to the
proposed relief that achieve the same result with less encroachment on ESI's rights.

Analysis and Conclusions

82      The applicants' request for relief is denied for the following three reasons.
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83      First, because of the structure of the Sale Transaction, the requested relief will not further the CCAA proceedings
and will have no impact on Nexient or its stakeholders. The Sale Transaction has been completed and cannot be
unwound. At the present time, the only impact of the proposed relief is to adversely affect ESI's rights to terminate the
BA Agreement after the proposed assignment to Global Knowledge.

84      The evidence is, therefore, insufficient to satisfy the test noted by Spence J., and adopted above, that the requested
order be important to the reorganization process. The time to request such relief was either at the time of negotiation of
the Sale Agreement or at the time of the Sale Order. Given the terms of the Sale Transaction - in particular, the fact that
the purchase price has been paid and is not subject to adjustment in respect of any exclusion of assets - it is impossible
to demonstrate that the requested order is important to the reorganization after closing of the Sale Transaction. The
proposed relief also cannot satisfy the requirement that it adversely affect ESI's contractual rights only to the extent
necessary to further the reorganization process. Accordingly, it also cannot be said that such interference with ESI's
contractual rights does not entail an inappropriate imposition upon ESI.

85      Second, there is no evidence that Nexient and Global Knowledge intended at the time of entering into the Sale
Transaction, or at the time of the approval hearing, to assign the BA Agreement to Global Knowledge on the basis
of a permanent stay preventing ESI from terminating the BA Agreement based on the Insolvency Defaults. There is,
therefore, no basis for an order rectifying the Sale Order to include such provisions at the present time. In reaching this
conclusion, the following considerations are relevant.

86           The structure of the Sale Transaction contradicts the existence of the alleged intention. At Closing, Global
Knowledge elected to treat all Contracts as "Excluded Assets". Consequently, given the structure of the Sale Transaction,
Global Knowledge assumed the risk that it might be unable to reach an acceptable accommodation with ESI with
whatever consequences that entailed. The evidence before the Court does not explain the thinking behind Global
Knowledge's decision to take this calculated risk but the actual reason is irrelevant to the determination of this motion.
It is impossible to conclude that the parties intended at the time of Closing to transfer the BA Agreement on the basis of
a permanent stay given that Global Knowledge had not yet reached a conclusion as to whether it even wished to take the
BA Agreement. The most that can be said is that the parties may have had an intention to transfer the BA Agreement
on the basis of a permanent stay if Global Knowledge decided later to take an assignment. This does not constitute
an intention at the time of the Court approval hearing. It also begs the question of why, even on such a conditional
intention, the parties did not seek appropriate conditional relief at the time of the hearing on the Sale Order.

87      More generally, the evidence suggests that, at the time of Closing, Global Knowledge had not decided between
two options — to attempt to renegotiate the BA Agreement and the PM Agreement on favorable terms, including the
financial arrangements, or to assume the BA Agreement only and seek a Court order permanently staying ESI's rights of
termination based on the Insolvency Defaults. Global Knowledge pursued the first option until the September 11, 2009
telephone conference, after which it appears to have decided to pursue the second. On this scenario, Global Knowledge
cannot say that, at the time of Closing or of the Court approval hearing, it intended to take an assignment of the BA
Agreement on the basis of a permanent stay.

88      In any event, to obtain rectification, Nexient and Global Knowledge must demonstrate that ESI shared the alleged
intention, or alleged understanding, or that ESI acquiesced in the alleged intention or understanding. They cannot do
so on the evidence before the Court.

89      It is impossible to infer from the relative significance of the BA Agreement to Nexient that all the parties must
have understood that Global Knowledge would be receiving an assignment of the BA Agreement free of any risk of
termination by ESI. The BA product line represented less than one-third of the total revenues of Nexient. There is no
evidence in the record of its relative contribution to profit. The only evidence are unsupported statements in Branson's
affidavit to the effect that the BA Agreement was a "highly material contract" in Global Knowledge's consideration of
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its bid for the Nexient assets. There is nothing in the description of the conversation between Elsey and Branson on or
about August 17, 2009 or otherwise in the record to support Branson's statement.

90      Global Knowledge submits that this intention should be inferred from the fact that the Sale Transaction was on
a "going-concern" basis. Such an inference might be reasonable if Global Knowledge was, in fact, purchasing all of the
Nexient assets on a "going-concern" basis. Its failure to take all of the Contracts, including the PM Agreement, however,
excludes such an inference in the present circumstances.

91      Third, Global Knowledge has failed to demonstrate circumstances that would justify the exercise of the Court's
discretion to order a permanent stay against ESI in respect of its rights of termination based on the Insolvency Defaults
in the BA Agreement given Global Knowledge's decision not to take an assignment of the PM Agreement. In reaching
this conclusion, I have taken the following factors into consideration.

92      I acknowledge that there are factors weighing in favour of authorizing an assignment of the BA Agreement on
the requested terms of a permanent stay against ESI. As mentioned, the BA Agreement appears to constitute a valuable
asset of Nexient. It is in the interests of Nexient's creditors that value be received for such asset by way of an assignment.
In addition, the sale price for the Nexient assets, including the BA Agreement, was arrived at in a sales process previously
approved by this Court. There is no suggestion that the process lacked integrity, that the price for the assets did not
represent fair market value or that it was an improvident sale.

93      However, by taking an assignment of the BA Agreement but not the PM Agreement, ESI is adversely affected
in two respects.

94      First, in any negotiations between Global Knowledge and ESI relating to issues under the BA Agreement, including
the two issues relating to the BA materials described above and the extent to which, if at all, the conflict provisions of
section 6.2.1 of the BA Agreement prevent the marketing of Global Knowledge's PM products, ESI's bargaining position
has been weakened by the exclusion of its claim for royalties owing under the PM Agreement.

95      Second, and more generally, ESI will be competitively disadvantaged in the Canadian marketplace if it is unable
to deliver both its PM products and its BA products either directly or through a new "strategic partner". As discussed
above, the evidence in the record indicates that there is a significant benefit to having a common entity market both BA
products and PM products. This was reflected in Nexient's BPI business line and in Global Knowledge's own business
plan, both of which involved marketing both product lines together.

96      This raises the issue of whether the Court should refuse to exercise its discretion to order a permanent stay of
ESI's rights to terminate the BA Agreement based on the Insolvency Defaults in the circumstances in which Global
Knowledge does not intend to take an assignment of the PM Agreement. In my view, such order should not be granted
for three reasons.

97      First, as mentioned, in the present circumstances, the purposes of the CCAA will not be furthered by the proposed
relief. Given the structure of the Sale Transaction, it is unnecessary to grant the requested relief to complete the Sale
Transaction at the agreed sale price. Moreover, the effect of such an order would be to destroy the overall relationship
between ESI and Nexient. rather than to continue the BPI business line of Nexient in its form prior to the CCAA
proceedings.

98      Second, as mentioned, whether intentional or not, Global Knowledge is seeking to use the CCAA proceedings
as a means of competitively disadvantaging ESI in Canada. ESI and Global Knowledge are already competitors in the
United States. ESI will be competitively disadvantaged in Canada if it can offer only its PM products and not its BA
products and Global Knowledge will be correspondingly advantaged. The Court's discretion should not be invoked to
competitively disadvantage a licensor to the debtor in favour of a purchaser of the debtor's assets where the licensor has
bargained for protection against such event in its contract with the debtor.
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99          ESI bargained for the right to ensure that its BA courses and PM courses were marketed by an entity of its
own choosing after an insolvency of Nexient through the inclusion of the insolvency termination provisions in the BA
Agreement and PM Agreement. I do not think that the Court's authority should be invoked to remove that right as
a result of Nexient's CCAA proceedings in the present circumstances where the PM Agreement is not to be assumed
by Global Knowledge. ESI cannot expect to improve its competitive position as a result of the CCAA proceedings.
Conversely, the Court's discretion should not be invoked in CCAA proceedings to weaken the competitive position of
ESI in favour of a competitor.

100      Third, the discretion of the Court should not be invoked after failed negotiations between the purchaser and the
third party respecting the feasibility of an on-going relationship. As mentioned above, Global Knowledge excluded the
BA Agreement and the PM Agreement at Closing pending not only a review of the agreements themselves but, more
importantly, pending the outcome of negotiations between Global Knowledge and ESI regarding the possibility of a
workable relationship. Among other things, such a relationship required a renegotiation of the financial terms of the PM
Agreement to the benefit of Global Knowledge that ESI was not prepared to accept. Those negotiations were conducted
on the basis that the Sale Order did not include any terms providing for a permanent stay of ESI's termination rights
in respect of the BA Agreement. In entering into the APA and closing on an unconditional basis, Global Knowledge
accepted the risk that such negotiations would prove unsuccessful. It is not appropriate for the Court to exercise its
discretion at this stage to re-write the terms of the BA Agreement to the detriment of ESI in order to adjust the financial
benefits of the Sale Transition in favour of Global Knowledge. To do so would be to change the relative bargaining
positions of the parties after their negotiations had terminated.

Conclusion

101      Based on the foregoing, I conclude that, while the Court has authority to authorize an assignment of the BA
Agreement to Global Knowledge notwithstanding any provision to the contrary in that agreement, it should not exercise
its discretion to authorize the proposed assignment on the basis requested by Global Knowledge, which involves the issue
of a permanent stay against the exercise of any rights of ESI to terminate the BA Agreement based on the Insolvency
Defaults.

Costs

102      The parties shall have 30 days from the date of these reasons to make written submissions with respect to the
disposition of costs in this matter, and a further 15 days from the date of receipt of the other party's submission to provide
the Court with any reply submission they may choose to make. Submissions seeking costs shall include the costs outline
required by Rule 57.01(6) of the Rules of Civil Procedure, R.R.O. 1990, Reg. 194, as amended. To the extent not reflected
in the costs outline, such submissions shall also identify all lawyers on the matter, their respective years of call, and rates
actually charged to the client, with supporting documentation as to both time and disbursements.

Motion dismissed.
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ADDITIONAL REASONS to judgment reported at 2001 CarswellOnt 3893, 18 B.L.R. (3d) 298, 31 C.B.R. (4th) 302
(Ont. S.C.J.), disallowing film distribution company's proposed revision to form of order.

Spence J.:

1      These reasons are supplemental to the reasons for decision which I released November 2, 2001. Reference is made
to those reasons. The defined terms employed in those reasons are also used below.

2        Covington and TD Bank propose that the order appointing the interim receiver should contain, as regards the
assignment of the Material Agreements (including the Techtown Agreement), the provisions set out in Part V, paragraphs
10 through 13, of the draft order now before the court.

3      This draft order is different from the form of order in the motion record but apparently not different in respect of the
matter now in issue between Covington, TD Bank and Playdium on the one side and Famous Players on the other. The
hearing on October 29 and 30 did not address the specific terms of the order but it did address the intended effect of the
assignment of the Techtown Agreement. It was submitted that the assignment was intended to result in New Playdium, as
assignee, becoming bound to perform the Playdium obligations under the agreement from and after the transfer date and
becoming entitled to obtain performance by Famous Players of its obligations under the agreement from and after that
date. Special provision has been made in respect of s.9(e) defaults, as referred to in the reasons for decision of November
2, 2001. The insolvency defaults of Playdium which led to the CCAA order are in effect stayed, which is not an issue.

The Issue
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4      Famous Players now submits that the form of order should be revised to provide that the transfer of assets should,
in effect, be made subject to "any and all claims of Famous Payers arising from its contractual entitlements under the
Techtown Agreement".

5      Famous Players submits that a provision to that effect is necessary because otherwise it will suffer the loss of certain
of those claims and that it ought not to be deprived of those claims by the order of the court and that the court has no
jurisdiction to make such an order.

The Terms of the Assignment

6      Famous Players will continue to have any rights of action it now has or which may subsequently arise in its favour
against Playdium (subject to any subsequent court determination to the contrary), because nothing in the proposed
transaction purports to alter those rights. It is not indicated whether Playdium is to have liability in respect of events
occurring after the transfer. In any event, the continuing liability of Playdium is of no practical consequence to Famous
Players' concerns, given Playdium's insolvency.

7      As against New Playdium, by reason of paragraph 13 of the draft order, Famous Players would be able to exercise
a contractual right to terminate as a result of a default that arises or continue to exist after the transfer, except for an
insolvency default.

8          Counsel for Covington said that if there is an existing misrepresentation as to the state of the equipment, that
would be brought forward, which I take to mean that the rights of Famous Players in that respect would be preserved
for purposes of Famous Players being able to assert those rights against New Playdium.

9      It was submitted that the proposed terms in the draft order would assign the benefit of the agreement without the
burden. However, on the basis of the material and the submissions for Covington and TD Bank, the intention is that
New Playdium would assume the burden of the agreement as of and from the transfer date in respect of the obligations
of performance then in effect or arising subsequently.

10      What New Playdium would not assume or be liable for would be any claims that may arise in the future in favour
of Famous Players against Playdium in respect of matters which occurred prior to the transfer and do not constitute a
continuing default on the part of Playdium at the time of the transfer.

11      An example of such a contingent claim might be a claim for indemnity by Famous Players against Playdium in
respect of damages payable by Famous Players for injury suffered resulting from Playdium's equipment in an occurrence
prior to the transfer to New Playdium but not asserted by the claimant until a time subsequent to the transfer. It was
submitted that such a claim cannot properly be viewed as part of the continuing burden of the agreement as regards
New Playdium because the event giving rise to it antedates New Playdium's involvement. It was also submitted that
such a claim is nothing other than a contingent unsecured claim of a person who, in respect of the claim, is a creditor or
prospective creditor of Playdium and the claim should not be entitled to any different recognition than other unsecured
contingent claims of Playdium. These submissions have merit.

12      For Famous Players it was submitted that New Playdium is seeking to take an assignment of the agreement without
being subject to the equities. However, it appears that Famous Players' rights of termination are preserved (except for the
insolvency default), in respect of defaults under the agreement existing at or subsequently arising after the transfer date.

13      It was not suggested that New Playdium seeks to take an assignment from Playdium of rights against Famous
Players in respect of matters that have occurred previously under the agreement and which might be the subject of a claim
of set-off or counterclaim. If that were intended, that might well constitute a case of assignment without being subject to
the equities. For that reason, it would be appropriate that New Playdium should not be able to assert such rights against
Famous Players without being subject to any such claims (i.e. set-offs and counterclaims) of Famous Players relating to
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such rights. A provision to that effect ought to be included in the order and it should state that the provision is subject
to any further order of the court based on CCAA consideration.

Jurisdiction of the Court Under CCAA

14      As for the jurisdiction of the court to order the assignment on the terms proposed, Famous Players submits that
the authority of the court must derive from the CCAA and there is no provision in the CCAA sufficient for this purpose.
This raises an issue of fundamental importance about the scope of the CCAA.

15      Section 11(4) of CCAA provides as follows:

Other than initial application court orders — a court may, on an application in respect of a company other than an
initial application, make an order on such terms as it may impose.

(a) staying, until otherwise ordered by the court, for such period as the court deems necessary, all proceedings
taken or that might be taken in respect of the company under an Act referred to in subsection (1);

(b) restraining, until otherwise ordered by the court, further proceedings in any action, suit or proceeding
against the company; and

(c) prohibiting until otherwise ordered by the court, the commencement of or proceeding with any other action,
suit or proceeding against the company.

16      Famous Players now submits that s. 11(4) of the CCAA is not sufficient to give the court authority to make an
order which has a permanent effect against a third party and that no other provision of the CCAA assists and neither
does the inherent jurisdiction of the court.

17      As the parties presumably realize, the submission of Famous Players goes not just to the terms proposed but to
the jurisdiction of the court to order the assignment itself, a matter that was dealt with in the reasons of November 2,
2001. Since the order has not yet been taken out, the matter is still before me. Because of the importance of the issue, it
is appropriate to consider the further submissions made at the present hearing.

The Case Law

18      The following excerpts from decisions in cases under the CCAA provide assistance in assessing the extent of the
jurisdiction of the court.

19      From Lehndorff General Partner Ltd., Re (1993), 17 C.B.R. (3d) 24 (Ont. Gen. Div. [Commercial List]) at pages
33 and 34, by Farley J.; with reference to s. 11 of the Act as it was at that time:

The power to grant a stay of proceeding should be construed broadly in order to permit the CCAA to accomplish its
legislative purpose and in particular to enable continuance of the company seeking CCAA protection. The power to
grant a stay therefore extends to a stay which affected the position not only of the company's secured and unsecured
creditors, but also all non-creditors and other parties who could potentially jeopardize the success of the plan and
thereby the continuance of the company. See Norcen Energy Resources Ltd. v. Oakwood Petroleums Ltd., supra, at
pp. 12-17 (C.B.R.) and Quintette Coal Ltd. v. Nippon Steel Corp., supra, at pp. 296-298 (B.C.S.C.) and pp. 312-314
(B.C.C.A.) and Meridan Developments Inc. v. Toronto Dominion Bank, supra, pp. 219 ff.

The power to grant a stay may also extend to preventing persons seeking to terminate or cancel executory contracts,
including, without limitation agreements with the applying companies for the supply of goods or services, from doing
so: see Gaz Metropolitain v. Wynden and Qintette Coal Ltd. v. Nippon Steel Corp., supra, at pp. 311-312 (B.C.C.A.).



Playdium Entertainment Corp., Re, 2001 CarswellOnt 4109

2001 CarswellOnt 4109, [2001] O.J. No. 4459, [2001] O.T.C. 828, 109 A.C.W.S. (3d) 683...

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 4

20      From Canadian Red Cross Society / Société Canadienne de la Croix-Rouge, Re (1998), 5 C.B.R. (4th) 299 (Ont.
Gen. Div. [Commercial List]) at page 315, by Blair J:

The CCAA is designed to be a flexible instrument, and it is that very flexibility which gives it its efficacy. As Farley
J. said in Dylex Ltd., supra (p. 111), "the history of CCAA law has been an evolution of judicial interpretation".
It is not infrequently that judges are told, by those opposing a particular initiative at a particular time, that if they
make a particular order that is requested it will be the first time in Canadian jurisprudence (sometimes in global
jurisprudence, depending upon the level of the rhetoric) that such an order has made! Nonetheless, the orders are
made, if the circumstances are appropriate and the orders can be made within the framework and in the spirit of
the CCAA legislation.

21      From the endorsement in American Eco Corp., Re (October 24, 2000), Doc. 00-CL-3841 (Ont. S.C.J.), unreported
Endorsement of Farley J.:

The only fly in the ointment as I was advised was that BFC was not agreeable to giving its consent, which consent
is not to be unreasonably withheld as to the transfer of the j.v. contract participation from Industra to members
of the Lockerbie Group...

Thus it appears to me that in relative terms, the financial aspects of this transfer vis a vis the joint venture is covered
off by the asset/equity substance of the consolidated Lockerbie group and the provision of the completion bond.
As well from a work performance aspect, one should note that if Lockerbie was not allowed the transfer, then BFC
would be looking at an insolvent j.v. venturer Industra — with the result that as opposed to the Industra team being
kept together (as assumed by Lockerbie purchasers), the team would be "let go" and BFC would not have this likely
package but would have to go after the disintegrated team on a one by one basis.

But perhaps more telling is the BFC October 12/2000 letter that "Therefore, we would only be prepared to seventy
five (75) percent". Thus it appears that there is no financial or operational reason to refuse the assignment — but
merely, a bonus which in my view is not related to any true risk — but merely a "bare consideration" bonus. See
paragraph 194 of Welch Foods v. Cadbury Beverages Canada Inc. I find that BFC would be unreasonable to withhold
its consent if the Lockerbie group provided the aforesaid guarantees and bond.

While it is true that the assignment provision is there irrespective of it being in an insolvency setting or not, it would
seem to me that in the fact circumstances prevailing of the insolvency that BFC is attempting to confiscate value
which should otherwise be attributable to the creditors.

22      Famous Players is not seeking a bonus for its consent. But its only apparent remaining reason for withholding
consent, vis a vis the prospect now afforded of a solvent Playdium business under the new owners, is that it has a better
prospective deal with Starburst, which is not dissimilar to the Industra situation.

23      From Smoky River Coal Ltd., Re, [1999] A.J. No. 676  (Alta. C.A.) at pages 10 and 13 by Hunt J.A.

47 The Appellants do not dispute that the rights of non-creditor third parties can be affected by the s. 11 power to
order a stay. They agree this is the clear implication of cases such as Norcen, supra, a decision that has been followed
widely and cited with approval by many Canadian courts. But they say in no case has a court altered permanently
the contractual rights of a non-creditor and doing so is beyond the scope of the CCAA...

49 ...Although there are no previous decisions on all fours with the present situation, I read the existing jurisprudence
as supportive of my interpretation of s. 11(4).

50 The language of s. 11(4) is very broad. It allows the court to make an order "on such terms as it may impose".
Paragraphs (a), (b) and (c) empowers the court order to stay "all proceedings taken or that might be taken" against
the debtor company; restrain further proceedings "in any action, suit or proceedings" against the debtor company;
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and prohibit "the commencement of or proceeding with any other action, suit or proceeding" (emphasis added).
These words are sufficiently expansive to support the kind of discretion exercised by the chambers judge.

72 ...I do not consider that the order under appeal permanently affects the substantive contractual rights of the
parties. It merely affects the forum in which those contractual rights will be assessed. This is a relatively minor
incursion compared to the large benefit that may result from the CCAA proceedings. I assume that, in setting the
details of the CCAA procedure, the chambers judge will take account of the Appellants' arguments and ensure that
their substantive contractual rights are protected.

24      Paragraph 72 of the Luscar decision appears to me not to intend a limitation on the scope of the authority of the
court as characterized in paragraph 50, but rather as an expression of the need for caution as to the manner in which
that jurisdiction is exercised.

25      It appears to me that the approach taken by courts to the CCAA in the decided cases to which I have been referred
is consistent, in terms of the views expressed about the proper application of the Act and the decisions taken in the
particular cases, with the approval that is sought here for the assignment of the Techtown Agreement.

Analysis

26      Section 11(4) of the CCAA, in subsections (a) (b) and (c), provides only for orders of a negative injunctive effect until
otherwise ordered by the court, in respect of proceedings against the company, i.e. in this case, Playdium. However, the
order sought is in effect to require Famous Players to be bound by an assignment of their agreement to New Playdium.
It is not readily apparent how such an order could be made under s.11(4) (a)(b) or (c) of the CCAA and no other section
of the Act has been mentioned as relevant.

27      Section 11(4)(c) warrants further consideration in this regard. Section 11(4) (c) does not require that an order be
made only for a limited period, as s.11(4)(a) appears to do. By its terms it would seem to permit an order to prohibit the
commencement of any action, suit or proceeding against Playdium on the basis of the Techtown Agreement including
the purported assignment of the agreement to New Playdium. Such an order would seem to be legitimate in its formal
compliance with s. 11(4) (c) but it would leave the matter of the status of the Techtown Agreement unresolved with
respect to all concerned, unless it could go on, through an ancillary order, to give effective approval to the assignment.

28      Consideration must also be given to the words, in the opening part of s. 11(4) which provide that the court may
make an order on such terms as it may impose (emphasis added).

29      It is instructive to compare s.11(4) of the CCAA with s.11(3). Section 11(3), relating to initial application court
orders also provides that the order may be made on such terms as the court may impose, but the provision adds the
qualification "effective for such period as the court deems necessary not exceeding thirty days".

30      It is relevant to the analysis of this issue that Famous Players is not a mere "third party" but is, as counsel said,
a significant stakeholder. Under the proposed transaction, Famous Players will retain its rights against Playdium in
respect of claims relating to the pre-transfer period and will be entitled to assert, in respect of the period from and after
transfer, the same rights against New Playdium as it had against Playdium, including rights to terminate for default,
except the insolvency default which occasioned and was the subject of the CCAA stay. So it is difficult to see how the
circumstances of Famous Players in respect of the Techtown Agreement could be said to have changed to the detriment
of Famous Players in any material way.

31      In substance, what will have happened, to put the matter in terms of s.11(4), is that Famous Players will have
been prohibited from taking proceedings in respect of the Techtown Agreement except on and subject to the terms of the
assignment to New Playdium and to make that order effective terms will have been imposed by the court which provide
for the Techtown Agreement to be assigned by the required date to New Playdium on terms that assure to Famous
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Players the same rights against New Playdium as it had against Playdium for the post-transfer period and leave Famous
Players with its rights against Playdium in respect of the pre-transfer period.

32      In interpreting s. 11(4), including the "such terms" clause, the remedial nature of the CCAA must be taken into
account. If no permanent order could be made under s. 11(4) it would not be possible to order, for example, that the
insolvency defaults which occasioned the CCAA order could not be asserted by Famous Players after the stay period. If
such an order could not be made, the CCAA regime would prospectively be of little or no value because even though a
compromise of creditor claims might be worked out in the stay period, Famous Players (or for that matter, any similar
third party) could then assert the insolvency default and terminate, so that the stay would not provide any protection
for the continuing prospects of the business. In view of the remedial nature of the CCAA, the court should not take such
a restrictive view of the s. 11(4) jurisdiction.

33      Famous Players objects that the order is not only permanent but positive, i.e. rather than simply restraining Famous
Players, the order places it under new obligations. It would be more precisely correct to say that the order places Famous
Players under the same obligations as it had before but in favour of the new owners of the business. Moreover, the new
owners are not third parties but rather the persons who have the remaining economic interests in Playdium.

34      In view of the remedial nature of the CCAA, it does not seem that in principle, a change of this kind, which is a
change occasioned only by the ownership changes effected by the compromise itself and one that does not involve any
materially greater or different obligations, should be regarded as beyond the jurisdiction created by the CCAA. This
view is examined further below with respect to the issue of positive obligations.

The Imposition of Positive Obligations

35      The requested approval of the assignment can be analyzed conceptually as follows in terms of s. 11(4)(c). The
court prohibits any proceedings by Famous Players against Playdium (and therefore against its assignees) except on the
following terms, i.e., that any such proceeding must be consistent with any assignment of the Agreement approved by
the court. It is a further term, or an order to give effect to the stated terms, that the court approves the assignment to
New Playdium for this purpose. An order on these terms conforms to the requirements of s. 11(4)(c).

36      Famous Players objects that the order is also to have positive effect: i.e. it imposes obligations on Famous Players
as distinct from merely staying proceedings by it. However, the order as analyzed above could not be effective unless the
assignment binds all parties, i.e. Famous Players as well as New Playdium and Playdium.

37      Also, if the order could not bind Famous Players in a positive manner, the result would be that Famous Players
could assert rights under the Agreement as assigned but would not be subject to the corresponding obligations under
it. This would not be fair.

38      So it is necessary for the order to have such positive effect if the jurisdiction of the court to grant the order under
s.11(4)(c) is to be exercised in a manner that is both effective and fair. To the extent that the jurisdiction to make the order
is not expressed in the CCAA, the approval of the assignment may be said to be an exercise by the court of its inherent
jurisdiction. But the inherent jurisdiction being exercised is simply the jurisdiction to grant an order that is necessary for
the fair and effective exercise of the jurisdiction given to the court by statute.

39          Reference has been made in CCAA decisions to the inherent jurisdiction of the court in CCAA matters. The
following excerpt from the decision of Farley J. in Canada (Minister of Indian Affairs & Northern Development) v.
Curragh Inc. (1994), 114 D.L.R. (4th) 176 (Ont. Gen. Div. [Commercial List])at pp 184 and 185 is instructive:

Certainly the non-bankruptcy courts of this country have exercised their inherent jurisdiction to bar claims against
specified assets and receivers: see Ultracare Management Inc. v. Gammon, order of Austin J. dated October 19, 1993;
Liquidators of Wallace Smith Trust Co. Ltd. v. Dundalk Investment Corp. Ltd., order of Blair J. dated September
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22, 1993. As MacDonald J. said in Re Westar Mining Ltd. (1992), 14 C.B.R. (3d) 88 at p. 93, [1992] 6 W.W.R. 331,
70 B.C.L.R. (2d) 6 (S.C.):

I have concluded that "justice dictates" they should, and that the circumstances call for the exercise of this
court's inherent jurisdiction to achieve that end: see Winnipeg Supply & Fuel Co. v. Genevieve Mortgage Corp.,
[1972] 1 W.W.R. 651, 23 D.L.R. (3d) 160 (Man. C.A.), at p. 657 [W.W.R.].

The circumstances in which this court will exercise its inherent jurisdiction are not the subject of an exhaustive

list. The power is defined by Halsbury's (4 th  ed., vol. 37, para. 14) as:

...the reserve or fund of powers, a residual source of powers, which the court may draw upon as necessary
whenever it is just or equitable to do so...

Proceedings under the C.C.A.A. are a prime example of the kind of situations where the court must draw upon
such powers to "flesh out" the bare bones of an inadequate and incomplete statutory provision in order to give
effect to its objects.

In commenting on this decision and discussing the stay provisions of the Companies' Creditors Arrangement Act,
R.S.C. 1985, c. C-36 ("CCAA") and the U.S. Bankruptcy Code, Tysoe J. observed in Re Woodward's Ltd. (1993),
17 C.B.R. at pp. 247-8, [1993] B.C.J. No. 42:

Hence it is my view that the inherent jurisdiction of the Court can be invoked for the purpose of imposing
stays of proceedings against third parties. However, it is a power that should be used cautiously. In Westar
Macdonald J. relied upon the Court's inherent jurisdiction to create a charge against Westar's assets because
he was of the view that Westar would have no chance of completing a successful reorganization if he did not
create the charge. I do not think that it is a prerequisitive to the Court exercising its inherent jurisdiction that
the insolvent company will not be able to complete a reorganization unless the inherent jurisdiction is exercised.
But I do think that the exercise of the inherent jurisdiction must be shown to be important to the reorganization
process.

In deciding whether to exercise its inherent jurisdiction the Court should weigh the interests of the insolvent
company against the interests of the parties who will be affected by the exercise of the inherent jurisdiction.
If, in relative terms, the prejudice to the affected party is greater than the benefit that will be achieved by the
insolvent company, the court should decline to exercise its inherent jurisdiction. The threshold of prejudice
will be much lower than the threshold required to persuade the Court that it should not exercise its discretion
under s.11 of the CCAA to grant or continue a stay that is prejudicial to a creditor of the insolvent company
(or other party affected by the stay).

40      It should be noted that orders made under s.11(4)(c) are to be made "until otherwise ordered by the court". A proviso
to this effect (e.g. "subject to any further order of the court pursuant to s.11(4) (c) of the CCAA") should be included in
any vesting order to be made in favour of New Playdium with respect to the assignment of the Techtown Agreement.

Whether the Order is Appropriate

41      The circumstances that are relevant in the present case are dealt with in the earlier reasons at paragraphs 24 through
33 and in the preceding paragraphs of the present reasons.

Conclusion

42       Having regard to the overall purpose of the Act to facilitate the compromise of creditors' claims, and thereby
allow businesses to continue, and the necessary inference that the s. 11(4) powers are intended to be used to further
that purpose, and giving to the Act the liberal interpretation the courts have said that the Act, as remedial legislation
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should receive for that purpose, the approval of the proposed assignment of the Terrytown Agreement can properly be
considered to be within the jurisdiction of the court and a proper exercise of that jurisdiction.

43      Provided that terms are added to the assignment and to the vesting order to the effect directed above, Famous
Players will not be subjected to an inappropriate imposition or to an inappropriate loss of claims, having regard to the
purpose and spirit of the regime created by CCAA and my reasons for decision of November 2, 2001.

44      Accordingly, it is appropriate for the assignment to be approved and it is not necessary to add the clause requested
by Famous Players to the form of order now before the court.

45      Counsel may consult me about costs.
Order accordingly.
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IN THE MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED
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Counsel: Maria Konyukhova, Vlad Calina, for Primus Entities
Steve Weisz, Aryo Shalviri, for FTI Consulting Canada Inc. in its capacity as Monitor of the Primus Entities
Matthew Gottlieb, Larissa Moscu, for Moving Party, Zayo Inc.
Jason Wadden, for Purchaser, Birch Communications Inc.
Matthew Milne-Smith, Natasha MacParland, for Lending Syndicate (BMO as Agent)

Subject: Insolvency

MOTION by creditor for order that monitor pay creditor arrears owing from proceeds of sale of debtors' assets.

Penny J.:

Overview

1      This motion, brought by Zayo Inc., is for an order that FTI Consulting Canada, in its capacity as court-appointed
Monitor for the applicants, pay Zayo the amount of $1,228,799.81 from proceeds of sale of the applicants' assets. This
amount represents the applicants' (pre-CCAA filing) arrears owed to Zayo in relation to agreements assigned by the
applicants, with Zayo's consent, to Birch Communications Inc. in an asset purchase transaction which closed on April 1,
2016. The transaction was approved by orders of this Court made on February 25, 2016 and March 2, 2016 and certified
completed by the Monitor on April 1, 2016.

2      Initially on January 25 and formally no later than March 2, 2016, Zayo unequivocally consented to the assignment
of its contracts with the applicants to Birch.

3      Zayo argues that the process by which its consent to the assignment of its contracts with the applicants was obtained
was not transparent or fair. Had the process been transparent and fair, Zayo says, it would have refused its consent in
the absence of full satisfaction of its pre-filing arrears and would, as a result, ultimately have been paid those arrears as
a condition of the assignment of its contracts. Zayo relies on s. 11 of the CCAA which provides that the court may, in
the context of CCAA proceedings, "make any order that it considers appropriate in the circumstances."

4      This motion, therefore, engages the application and scope of the discretion of the court under s. 11 of the CCAA.
The issue for determination is whether that discretion should be exercised, in the particular circumstances of this case,
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to order payment out of the proceeds of sale of the applicants' assets, to Zayo of the full amount of its pre-filing arrears
under the assigned contracts.

5      For the reasons that follow, I have concluded that the discretion afforded the court under s. 11 of the CCAA does
not encompass an order for the payment of Zayo's pre-filing arrears. Accordingly, Zayo's motion is dismissed.

Background

6           The applicants (collectively Primus) carried on business in Canada and the United States reselling
telecommunications services. Thus, Primus purchased telecommunication services for resale from other (often large)
telecommunications companies, including Allstream (now Zayo), Bell, Telus and the like. In late 2014, Primus ran
into financial difficulty. It was unable to satisfy its obligations to creditors, including a syndicate of secured creditors
represented in these proceedings by the Bank of Montréal. After February 2015, Primus operated under the forbearance
of its syndicate of secured lenders.

7           Primus conducted a privately structured and supervised pre-filing sales and investor solicitation process in
consultation with a financial advisor and with the oversight of FTI (in its capacity as the proposed Monitor). Birch
emerged as the successful bidder.

8      On January 19, 2016, Primus entered into an asset purchase agreement with Birch, conditional on court approval.
Primus sought and obtained protection under the CCAA pursuant to an Initial Order granted by this Court on the same
day.

9      The APA contemplated that Birch would assume certain Primus contracts with third parties. Because of Primus's
financial difficulties, many of these contracts were in arrears. The APA contemplated the possibility that payment of
such arrears might be required in order to effect the assignment of some of these contracts. These payments were defined
as "cure costs." The APA contemplated that there would be negotiations regarding either the payment or settlement of
these cure costs. Those negotiations with counterparties, if they occurred, could only be conducted in the presence of a
representative of each of Primus, Birch and the Monitor.

10      The first $3 million of cure costs were to be treated as a reduction in the purchase price. Cure costs in excess of
$3 million were to be split equally between Birch and Primus.

11      Birch had the right to insist upon the assignment of any contract which it considered essential. Birch also had the
right, however, to waive this right at any time and to remove any contract from the list of essential or assumed contracts.

12      Primus was obliged to use commercially reasonable efforts to obtain consents to the assignment of the identified
contracts. The APA set out a two-step process for Primus to follow. First, Primus was obliged to use all commercially
reasonable efforts to obtain a counterparty's consent to the assignment of any required contract. Second, Primus was
required to bring a motion under s. 11.3 of the CCAA seeking court-ordered assignment of essential contracts, but only
with respect to contracts for which consent to assignment could not be obtained by a particular date.

13      Section 11.3 of the CCAA provides that the court may make an order assigning the rights and obligations of the
debtor under an agreement to any person who is specified by the court and agrees to the assignment. In deciding to make
such an order, the court must consider, among other things:

(a) whether the monitor approved the proposed assignment;

(b) whether the person to whom the rights and obligations are to be assigned would be able to perform the obligation;
and

(c) whether it would be appropriate to assign the rights and obligations to that person.
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14      Section 11.3(4) of the CCAA imposes a further restriction on a court-ordered assignment. It provides that the
court may not make an order requiring an assignment unless it is satisfied that all monetary defaults in relation to the
agreement will be remedied.

15      Initially, the essential contracts list identified by Birch had approximately 300 contracts. From January to the end
of February 2016, the list underwent significant reduction. By the end of the review process, the number on the essential
contracts list had been reduced to 209 contracts. Ultimately, consents to assign in respect of 117 essential contracts
were obtained from 93 contract counterparties, including Zayo. Of these, two parties demanded payment of pre-filing
amounts. The assignment order of this court, ultimately obtained on March 2, 2016, provided for the assignment of the
remaining 92 contracts with 35 counterparties and for the payment of aggregate cure costs in respect of those contracts
of about $4.5 million.

16      Obtaining consents from what turned out to be over 120 counterparties was a substantial and time-consuming
job. A main reason for the pre-filing SISP was to reduce the risk of value erosion as word of the Primus insolvency,
and possible service interruptions and other disruptions, got out. Thus, the timeframe for concluding a transaction
was necessarily compressed. In consultation with its own professional advisors, the Monitor and the purchaser, Primus
drafted a template letter to be delivered to all counterparties to the contracts in respect of which consent was required
to be sought.

17      The consent letters advised the recipient that:

(i) Primus had sought protection under the CCAA;

(ii) Primus ran the SISP and selected Birch as the successful bidder;

(iii) the APA contemplated the assignment of their contract with one of one of the Primus entities to Birch;

(iv) at the time, the transaction was anticipated close in late February; and

(v) the motion materials for the approval investing order would be available on the Monitor's website.

18      The consent letter requested the recipient's consent to assign its contract to Birch by a specified date and advised
that, if consent was not received by that date, Primus would seek relief under s. 11.3 of the CCAA, with motion materials
being served only on those parties who did not provide consent. The text of the letter said:

We hope to have received consents from all counterparties to the Assumed Contracts by January 29, 2016. However,
to the extent any consent with respect to any of the Assumed Contracts is not received by January 29, 2016, in order
to ensure that all Assumed Contracts are assigned to the Purchaser, the Primus Entities will rely on the provisions
of section 11.3 of the CCAA, which gives the court the jurisdiction to order the assignment of a contract without
consent on certain terms and conditions set forth in section 11.3 of the CCAA. The Primus Entities will be seeking
an order for the assignment of any Assumed Contracts for which consent to assign has not been given at a motion
currently scheduled to be heard February 17, 2016. If we have not received your consent by January 29, 2016, we
will serve you with notice of the motion as well as the motion materials in connection with this request and evidence
in support thereof.

[emphasis added]

19      The consent letters also expressly advised all recipients that Birch would only be responsible for obligations arising
under the assigned contract arising after the closing of the purchase transaction.

20      The dates in the consent letter for completion of the assignments had to be changed as a result of circumstances
having nothing to do with this motion. The substance of the letter and the process described, however, remained the same.
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21      By April 1, 2016 all conditions under the APA were fully satisfied and the transaction closed. Birch acquired the
assets of Primus for about $44 million. Among other things, the Monitor came into receipt of the sale proceeds and
delivered a certificate certifying that the transaction had been completed to the satisfaction of the Monitor. The Monitor
then commenced dispersing the proceeds in accordance with the payment scheme provided in the distribution order of
this court which had been made on February 25, 2016. The exact amount of the proceeds has not been finalized but it is
expected that the proceeds will be insufficient to satisfy outstanding obligations owing to the syndicate of secured lenders
and that no distributions will be made in respect of $20 million owed to Primus's subordinate secured creditor, Manulife.

22      This motion for payment of Zayo's pre-filing arrears out of the proceeds of sale was first initiated on May 13, 2016.
It is opposed by Primus, Birch, the secured lenders and the Monitor.

The Zayo Consent

23      Prior to these events, Primus had a lengthy business relationship with Allstream Inc. which spanned over 15 years.
Allstream was a wholly-owned subsidiary of Manitoba Telecom Services. Allstream sold wholesale telecommunications
services to Primus which Primus then resold as part of its business, including long-distance phone, local internet and
voice over internet protocol services. Primus had telecom supply contracts with a number of Allstream entities and for
a number of services.

24      In November 2015, Zayo acquired Allstream from MTS for $465 million. This was only one of about 30 acquisitions
made by Zayo between 2007 and 2016.

25      Because Zayo acquired a number of Allstream entities with Primus contracts, Zayo received three copies of the
virtually identical consent request letter; one on January 22, 2016, another on January 26 2016 and a third on January
28, 2016. These consent request letters were sent to three senior Allstream executives, depending on which person or
entity was identified in the relevant contract as the point of contact for all notices, etc.

26      These letters were brought to the attention of Ms. Julie Wong Barker, a lawyer with the Zayo (Allsream) legal
department.. Ms. Wong Barker was Senior Legal Counsel at Zayo Canada Inc. She has a B.A. and an M.A. and
graduated with distinction from McGill University Law School. She was called to the Bar of Ontario in 2007. She worked
for a major Bay Street Toronto law firm for two years and, following a maternity leave, joined Allstream as legal counsel
in 2011. She became Senior Legal Counsel a few months later and has worked in the Allstream/Zayo Toronto legal
department since then.

27      Ms. Wong Barker became aware that Primus had filed for CCAA protection on the day the Initial Order was
granted, January 19, 2016. Ms. Wong Barker deposed that she is not "well-versed" with the CCAA process and that, as
a result, she searched for information on the internet and discovered that the Monitor was FTI.

28      Ms. Wong Barker sent an email to the Monitor on January 21, 2016, indicating that Allstream was a significant
supplier to and creditor of Primus. Her email states:

Please kindly confirm that we will be added to any creditor's list and provided with all required notices accordingly.
Further to that, pls kindly advise when the proof of claim forms will it be available, or kindly email it to me?

29      On the following day, the Monitor replied, saying:

Hello Julie,

We confirm that Allstream Inc. is included on the list of known creditors and as such, you will be receiving a "Notice
to Creditors" document in the mail in the coming days. At this time, there is no claims process approved by the
Court so there is no proof of claim forms that need to be submitted. Any status updates will be posted on the website
listed below.
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The Monitor's email provided the URL link to the Monitor's Primus website (containing all the documents filed with
the Court) and invited Ms. Wong Barker to feel free to contact him if she had any further questions or wanted to discuss
the matter.

30      On January 26, 2016, Ms. Wong Barker sent one further email to the Monitor. In this communication, she asked
who would be receiving the notice to creditors and at what address. She also asked when the asset purchase agreement
between Primus and Birch would be available on the Monitor's website. She asked whether the two documents could be
emailed to her and, once again, inquired about whether there would be a claims process.

31      Later the same day, the Monitor responded that the notice to creditors had been mailed to Allstream's Wellington
Street address and that a copy of that document was also available on the Monitor's Primus website. The Monitor went
on to indicate that a copy of the asset purchase agreement was not available "as it is not a public document yet." The
Monitor reiterated that a claims process had not been initiated as no process had been approved by the court. Finally, the
Monitor once again referred Ms. Wong Barker to the website for any status updates regarding the CCAA proceedings
and invited any further questions.

32      The evidence is that these were the only two communications between Ms. Wong Barker and the Monitor and that
Ms. Wong Barker made no further inquiries of the Monitor regarding these CCAA proceedings. There is no suggestion,
and certainly no evidence, that anything the Monitor said to Ms. Wong Barker in these email communications was in
any way incorrect.

33      On January 25, 2016, Ms. Wong sent to Primus a letter from the Allstream president in which Allstream and MTS
advised they were consenting to the assignment of contracts between them and Primus. The Allstream consent letter
went on to request a reciprocal consent from Primus in respect of certain contracts between MTS and Primus, so that the
MTS contracts could be assigned to Allstream and MTS be released from any future obligation under these contracts.

34      Further draft consent letters, and negotiations over the consolidation and wording of revised consent letters took
place between February 5 and March 2, 2016, at which time Ms. Wong Barker confirmed that a revised and executed
form of consent to the assignment had been finalized.

The Zayo Argument

35      Zayo's argument falls into three basic categories:

(1) the inadequacy of the form of consent request letter sent by Primus to Zayo. The complaint is, in essence, that
the consent request letter was misleading because it omitted any explanation of the process under s. 11.3 of the
CCAA and failed to disclose the provision for "cure costs" in the APA or to advise Zayo that it might have gained
bargaining leverage regarding payment of its pre-filing arrears under s. 11.3(4) if it were to withhold its consent and
force Primus to move before the court under s. 11.3(1);

(2) the failure to send Zayo a copy of the APA; and

(3) the failure of the Monitor/Primus to serve Zayo with the s. 11.3 motion materials filed to obtain the assignment
order and the related failure to place Zayo on the e-service list for receipt of all Court material.

36      The starting point for these arguments is the decision of the Supreme Court of Canada in Ted Leroy Trucking
Ltd., Re, [2010] 3 S.C.R. 379 (S.C.C.) [hereinafter Century Services]. In that case the court observed that the incremental
exercise of discretion under conditions aptly described as "the hothouse of real-time litigation" has been the primary
method by which the CCAA has been adapted and has evolved to meet contemporary business and social needs. It is
frequently said that the remedial purpose of the CCAA is to avoid or ameliorate the devastating social and economic
effects of bankruptcy or creditor initiated termination of ongoing business operations by attempting to reorganize the
financial affairs of the debtor under court supervision. The Supreme Court held that in pursuing this purpose, the
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court must often be cognizant of the various interests at stake in the reorganization, which can extend beyond those of
the debtor and creditors to include employees, directors, shareholders, and even other parties doing business with the
insolvent company. The requirements of appropriateness, good faith and due diligence are baseline considerations that
a court should always bear in mind when exercising CCAA authority. The supervising court should be mindful that the
chance for successful reorganization is enhanced where participants achieve common ground and all stakeholders are
treated as advantageously and fairly as the circumstances permit.

37      The moving party also relies on the decision of G.B. Morawetz R.S.J. in Target Canada Co., Re, 2016 ONSC 316
(Ont. S.C.J.) where he said (at para. 72):

It is incumbent upon the court, in its supervisory role, to ensure that the CCAA process unfolds in a fair and
transparent manner.

38      Specifically, under s. 11.3 of the CCAA, the court should consider whether an assignment will meet the twin goals
of assisting the reorganization process while also treating the counterparty fairly and equitably, Veris Gold Corp., Re,
2015 BCSC 1204 (B.C. S.C.).

39      Zayo argues that in this case, the process for obtaining Zayo's consent to the assignment of its contracts to the
purchaser, Birch, was neither transparent nor fair. Zayo says it was a counterparty to a number of essential contracts
with Primus and that the business carried on by Primus could not continue as a going concern without these contracts.
Birch, it says, therefore needed those contracts and would not have disclaimed them had Zayo not provided its consent
to the assignment. In that scenario, Zayo argues that s. 11.3(4) would have required payment in full of its arrears.

40          Zayo argues that the consent request letters, however, intentionally omitted any reference to "cure costs". In
the APA, cure costs are defined as the costs necessary to pay pre-filing arrears in order to compel an assignment of an
essential contract under s. 11.3.

41      Ms. Wong Barker's evidence was that she did not understand that she was waiving any right to be paid Zayo's
arrears when Zayo, through her, consented to the assignment of its contracts. Nothing in the consent request letters
sent to Zayo even mentioned cure costs and they did not indicate that cure costs would not be paid to counterparties
who consented to the assignment of their contracts. Ms. Wong Barker's evidence is, further, that Zayo would not have
consented to the assignment of its contracts had it been aware that it would be considered to be waiving any rights to
be paid to its arrears.

42      Zayo also argues that the APA was unavailable for review before the consent deadline. The APA contemplated
payment of pre-filing arrears ("cure costs") for essential contracts assigned by court order on of a motion under s. 11.3
of the CCAA. Zayo argues that it was unfair for Primus to demand that Zayo consent to assign its contracts without
providing it with a copy of the APA.

43      Finally, Zayo argues that it should have been served with the motion material filed in support of the motion for the
assignment order. In this regard, Zayo also argues that it ought to have been placed on the e-service list, which would
have resulted in all motion materials being served on it.

44      Zayo relies on the 2015 decision in Veris Gold, where Fitzpatrick J. concluded that it was "not apparent" that the
counterparties to the contract which was sought to be ordered to be assigned under s. 11.3, did, in fact, receive a copy of
the application materials. She held that the "best practice... is to serve all counterparties to the particular contracts that
are sought to be assigned, whether they are on the service list or not", Veris Gold, supra, paras. 59-61.

45      In this case, Primus served the motion record for the assignment order on counterparties whose consent was still
outstanding as of February 9 to 16, 2016. Because Zayo had delivered its initial consents well before February 9, 2016,
it was not named in or served with the motion to require the assignment of the non-consenting parties' contracts.
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46      Zayo argues that it had an interest in the motion and that, had it been served with the assignment order motion
record, it would have become aware of the "cure costs" provisions of the APA and the possibility that withholding its
consent might lead to the payment of some or all of its pre-filing arrears. It also argues that, at the very least, it could
have attended at the motion and advised the court that its intention had always been to be paid the pre-filing arrears
owed by Primus.

47      On the question of causation, Zayo asserts that, had it withheld its consent to the assignment of the Zayo contracts,
then, at the assignment motion, Zayo would have recovered all of the arrears owed by Primus by virtue of the application
of s. 11.3(4) of the CCAA. Zayo relies for this argument on the evidence of Primus, embedded in the language of the
APA, that Birch regarded the Zayo contracts as "essential". Zayo also relies on the consent request letter, which stated
that if consents were not forthcoming, Primus would move for an order requiring the assignment of the Zayo contracts
under s. 11.3.

48      While conceding that the consent request letter mentioned s. 11.3 of the CCAA, Ms. Wong Barker deposed that
she looked at s. 11.3 at the time but did not understand it to mean that Zayo's consent to the assignment would foreclose
any claim to pre-filing arrears.

49      Finally, Zayo argues that no party will suffer prejudice if the motion is granted. This argument is premised on
the assumption that Primus and/or Birch would have known the total amount of arrears owed by Primus to Zayo as
of the date of the CCAA filing and would have paid this entire amount to Zayo had Zayo refused to consent to the
assignment and been a party to the assignment order motion. Zayo's submits that it is not prejudicial for a party to be
required to pay an amount that otherwise would have been payable. Thus, Zayo argues, there is no substantive prejudice
to Primus, Birch or the secured lenders because, had all relevant facts been known to Zayo at the time, the arrears would
have been paid and both reflected in the purchase price under the APA and reflected in the amounts received by the
Monitor available to satisfy the secured lenders.

50      Zayo, therefore, argues that this Court should not condone a process that results in a counterparty to an essential
contract being financially disadvantaged for having cooperated with the debtor and consented to the assignment of that
essential contract.

Analysis

51      A great deal of the written and oral argument was devoted to the question of whether this Court has the jurisdiction
to make the order sought by the Zayo in this case. There is no doubt that s. 11 is a broad grant of discretion. It is not,
however, without limits. Specifically, the s. 11 authority is "subject to the restrictions set out in this Act". Further, the
common law applies to the CCAA without modification unless the common law rule is "ousted" by the language of the
CCAA, Goodyear Tire & Rubber Co. of Canada Ltd. v. T. Eaton Co., [1956] S.C.R. 610 (S.C.C.) at 614.

52      In the view I take of the matter, it is not necessary to resolve the legal question of jurisdiction. I say this because,
assuming the jurisdiction is available, I would not exercise it to grant the relief sought by Zayo in the circumstances of
this case. I say this for the following reasons.

The Consent Request Letters

53      The centerpiece of Zayo's argument is that the consent request letters sent by Primus were misleading, or perhaps
more precisely, lacked transparency and were unfair. Zayo argues that the consent request letters did not disclose the
details of the APA and the "cure costs" regime embedded in the APA. Nor did the letters provide sufficient explanation
for the recipient to understand that bargaining leverage vis-à-vis pre-filing arrears might be gained by refusing to consent
to the assignment of contracts because of the provisions of s. 11.3(4).
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54           I am not satisfied that the consent request letters were either unfair or lacked transparency. There were over
300 contracts outstanding, with well over 100 counterparties. Most of the counterparties, including Zayo/Allstream,
were large, sophisticated telecommunications companies. There is no question Zayo/Allstream was a sophisticated party.
Zayo acquired Allstream in late 2015 for $465 million. Allstream's revenues exceeded $640 million. This is more than
10 times what Primus earned. Every counterparty received the same form of letter. No other counterparty appears to
have had any difficulty with the consent request letter or the decision to consent or not to consent. A large number of
counterparties appear to have consented.

55      Ms. Wong Barker worked in a legal department at Allstream comprised of about half a dozen lawyers. At least
two other lawyers in the department had supervisory or other involvement in the Primus CCAA proceedings. Ms. Wong
Barker, who carried the ball in the Primus CCAA proceedings, was an exceptional student and graduated with distinction
from one of Canada's leading law schools. She went to Allstream with experience at a Bay Street law firm, and had
worked there for about five years when Primus commenced its CCAA proceedings. Ms. Wong Barker admitted that
CCAA litigation is a highly specialized area with which she was not familiar and that she chose not to seek advice from
another lawyer with CCAA experience.

56      Allstream received three consent request letters. The initial consent provided by Zayo on January 25, 2016 was
not agreeable to Primus and there were extensive negotiations over various drafts, such that the form of the consent was
not actually finalized until March 2, 2016. Part of the negotiation involved Allstream obtaining reciprocal consents from
Primus to the assignment of MTS contracts with Primus to Allstream and the release of MTS from further obligation
under those contracts. I do not accept Ms. Wong Barker's evidence that these reciprocal consents were just part of the
consents requested by Primus. It is clear that Allstream took this opportunity to put its own house in order due to the
sale of Allstream by MTS to Zayo just a few months earlier.

57      Nothing in the consent request letters is incorrect. The APA was not disclosed initially because it was not yet in the
public realm. The evidence is that the APA was posted on the Monitor's website no later than February 3, 2016. Zayo
was repeatedly advised to check the Monitor's website for new and updated information. Ms. Wong Barker admitted
she did not do so until late in the piece and, in any event, did not see the APA when she did so, although it is clear that
the APA was, by that time, available.

58      The consent request letters did make explicit reference to s. 11.3 of the CCAA and a possible motion if consents
were not forthcoming. Ms. Wong Barker deposed that she looked at that section of the CCAA. She appears to have
misunderstood its meaning and effect. Her review of s. 11.3(4) in particular did not, in any event, cause her to consider
whether court-ordered, as opposed to consent, assignments might require payment of pre-filing arrears. It is important
to remember that contract formation and enforcement is, in essence, an objective, not a subjective, exercise. Ms. Wong
Barker's subjective understanding and misconception of the assignment process wa, in any event, not known to Primus,
Birch or the Monitor.

59      Zayo argues that, as a matter of policy, debtors ought not to be given incentives to be stingy with the disclosure
of material information. I do not disagree with this proposition. However, by the same token, creditors or other
stakeholders ought not to be given incentives to be less than duly diligent in the protection of their commercial interest
and the assessment of their options in real-time insolvency proceedings. In any event, I do not find "policy" arguments
particularly helpful in the context of this case.

60      The Supreme Court of Canada in Century Services emphasized the importance of appropriateness and good faith in
the conduct of CCAA proceedings, to be sure. It is significant, however, particularly given the acknowledged "hothouse
of real-time litigation" aspect of CCAA proceedings and the underlying remedial purpose of avoiding bankruptcy
liquidation, that "due diligence" is also a baseline consideration, Century Services, supra, para. 70.
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61      Commercial parties do not have an obligation to provide each other with legal advice in the ordinary course of
their dealings. Rather, they are entitled to pursue their own economic self-interest to the best of their ability. Contract
and commercial law assumes that parties are vigilant in the pursuit of their own interests. It is not illegitimate for a party
to bargain hard and advance its own interest. The general rule, with very limited exceptions, is that sophisticated parties
will be held to the bargains they make. The mere fact that a bargain proves to be improvident is no basis to relieve the
counterparty of its contractual obligations absent the application of one of these limited exceptions. Generally speaking,
courts will only relieve a party of the consequences of a poor bargain in circumstances of unconscionability, unilateral
mistake, misrepresentation or duress.

62      Here, I have already found as a matter fact that there was no misrepresentation. I also find, as matter of fact,
that the preconditions for the application of the doctrine of unilateral mistake are not met. This is because, put simply,
neither Primus nor the Monitor were aware of Zayo's misunderstanding of the assignment process and no advantage was
taken of Zayo's mistaken understanding. The parties were both clearly sophisticated players in the telecommunications
business and had comparable bargaining power. Zayo had every opportunity to speak with independent legal counsel
and had realistic alternatives to the consent ultimately given. There was no duress.

63      The consent request letters were, in my view, both fair and transparent. Every counterparty was given the same
information. Every counterparty was advised to check the Monitor's website for new and updated information. The
information necessary to put counterparties on notice of the issues was provided. There was no obligation to provide
legal advice or to highlight the possible choices counterparties might make to improve their bargaining leverage. All the
counterparties had ample time and every opportunity to obtain professional advice and to consider their options. Zayo,
with the benefit of a good-sized legal department, in fact did so.

Disclosure of the APA

64      I have already dealt in substance with the availability of the APA. The Monitor responded promptly to Ms. Wong
Barker's request for a copy by advising that it was not yet publicly available. The Monitor did not promise to provide
a hard copy of the APA to Ms. Wong Barker when it became available. Ms. Wong Barker was advised to check the
Monitor's website on an ongoing basis. Within days of her request, the APA was, in fact, posted on the Monitor's website.
Zayo was also invited, repeatedly, to call the Monitor with any additional questions. After January 26, 2016, however,
Zayo had no further communication with the Monitor. If Zayo wanted to review the APA before finalizing its consent,
it was incumbent upon Zayo to insist upon that step or take the necessary action to ensure that it was able to do so.

Service

65      Zayo also complains that service was deficient and that it ought to have been served with the assignment order
motion record. Had this been done, it argues, it would have discovered all about the cure costs and the fact that a number
of counterparties were likely to be paid some or all of their pre-filing arrears.

66      The proper analysis of this issue begins with the Initial Order, which governs the procedure for notice and service
in this CCAA proceeding. The Initial Order adopts the e-service protocol of the Commercial List. Under that protocol,
any party that has delivered a notice of appearance, any party that should be served in accordance with the Rules and
any party who has filed a request for electronic service must be placed on the e-service list. Stakeholders who wish to be
placed on the e-service list in order to receive service of court documents in a timely and efficient manner "shall email to
the E-service List Keeper" a duly completed request for electronic service in the prescribed form.

67      The evidence on this motion is that Zayo at no time filed a notice of appearance in this proceeding or submitted
a request for electronic service. Zayo asked the Monitor to be placed on the list of creditors and that was done. Zayo
received the relevant notice shortly thereafter. As noted above, the Monitor also, on two occasions, specifically advised
Zayo to review the Monitor's website for new and updated information.
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68      The motion material for the approval and vesting order (which contained the APA) was posted on the Monitor's
website on February 3, 2016. The motion material for the assignment order appears to have been posted on the Monitor's
website on or shortly after February 16, 2016.

69         Neither of the aforementioned motion records were served on Zayo because the Rules did not require service
and Zayo had neither appeared nor asked to be placed on the e-service list. In particular, the assignment order motion
was only in respect of counterparties to contracts which Birch insisted be assigned and for which no consent had been
obtained. The cutoff date for consent was, ultimately, between February 9 and 16, 20156. Because Zayo/Allstream had
already consented to the assignment of its contracts, neither Allstream nor any Allstream contracts were included in the
motion for the assignment order. Not being a party to that motion or having asked to be placed on the e-service list,
Zayo was not entitled to service and was not served.

70      Zayo's reliance on the Veris Gold case is misplaced. That case involved a failure to serve a counterparty whose
contract was going to be assigned by virtue of a court order and whose interest under s. 11.3(4) was clearly engaged.
Even though the party had not appeared and did not ask to be placed on an e-service list, Fitzpatrick J. held that the
party ought to have been served since its interest was directly engaged by the relief sought.

71      That is, with respect, not the situation here. In the present case, by virtue of its consent, Zayo's contracts did not form
any part of the subject matter of the assignment order motion. Ms. Wong Barker was aware of, and presumably read,
the Initial Order. It was open to Zayo to request that it be served with all court filings. It did not do so. It was advised to
consult the Monitor's website for new and updated material. The motion material in support of the approval and vesting
order and the assignment order were posted on the Monitor's website in a timely manner. Specifically, both motion
records were posted on the Monitor's website at least several days prior to March 2, 2016 when the consent documents
between Zayo and Primus were ultimately finalized and the assignment order was made. Ms. Wong Barker admitted
that she looked on the Monitor's website and found this material but it is not clear when she did so. What is clear is that
she did not spend sufficient time with the material to find any of the information that Zayo now says was critical to it.

72      I find, therefore, that Zayo was entitled to request e-service of all court filings but did not do so. Zayo was placed on
the creditors list, as it requested, and received all relevant notices in that regard. Zayo, having consented to the assignment
of its contracts, was not affected by, and therefore not entitled to notice of, the motion for the assignment order. There
was, in the circumstances, no failure of service or notice on the part of the debtor or the Monitor.

Prejudice

73      Zayo argues, finally, that the order for payment of its $1.2 million out of the proceeds of sale should be made
because it would not prejudice anyone. Distribution issues in this case are a zero sum game because, on the evidence,
there is certain to be a shortfall. Zayo argues, however, that if it had not consented to the assignment of its contract it
would have been a party to the assignment order motion and would have been paid in full. Thus, other parties seeking
distribution from the proceeds of sale would be no worse off now, if the order sought is made, than they would have
been if the assignment order had been made in respect of Zayo's contracts in the first place.

74      Given my disposition of the issues above, the fate of Zayo's motion does not turn on this issue. However, because
many of the issues are intertwined, it seems appropriate to deal with this issue as well.

75      The principal flaws in Zayo's argument are the assumptions that:

(a) Zayo had a right to have its contract assigned by a court order; and

(b) Zayo would have been paid its pre-filing arrears in full.



Primus Telecommunications Canada Inc., Re, 2016 ONSC 5251, 2016 CarswellOnt 14295

2016 ONSC 5251, 2016 CarswellOnt 14295, 270 A.C.W.S. (3d) 244, 40 C.B.R. (6th) 123

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 11

76      Under the terms of the APA, Birch had the right to add to and take away from the list of essential contracts. The
evidence is very clear that the essential contract list was in a state of flux for several weeks and that, in the end, almost
100 contracts were removed from the list of contracts that Birch initially wanted to take on.

77      The assignment process envisioned under s. 11.3 is a debtor driven, not creditor or counterparty driven process.
Section 11.3(1) begins "on application by a debtor company..." Thus, a counterparty cannot require an insolvent debtor
to assign its contract to a purchaser. Section 11.3 envisions a market-driven process under which a purchaser, in
consultation with the debtor and the monitor, may decide (after possible negotiations with the counterparties) which
contracts it wants and needs and which it does not. The APA in this case specifically required that any negotiations with
counterparties had to be conducted in the presence of not only the debtor and Monitor but Birch as well.

78        I agree with the responding parties to this motion that it cannot now be known what Birch might have done,
what negotiations might have taken place or what monetary threshold Zayo and Birch might have had for keeping or
disclaiming the contract, if Zayo had declined its consent to the assignment of its contracts.

79      Zayo argues that this "infinite possibilities" argument is not available to the respondents on this motion because
there is no evidence to support it. Zayo argues that the only evidence is that: a) Zayo's contracts were on the essential
contracts list; b) the consent request letter told Zayo that, in the absence of its consent, a motion would be brought for
an order assigning its contracts under s. 11.3; and c) the assignment order provided for the assignment of 92 essential
contracts with 35 counterparties along with payment of cure costs in the aggregate amount of $4,518,997.51. Neither
Birch nor anyone else filed any evidence on what they would have done had Zayo not provided its consent.

80      Notwithstanding Mr. Gottlieb's forceful argument on this point, I do not think the record is so devoid of evidence
as he makes out. Birch did have the right to remove contracts from the list and did so — almost 100 were dropped from
the list. Over 90 contract counterparties granted consent to assign without making their consent conditional on payment
of pre-filing amounts. The consent request letter, stating that a motion would be brought under s. 11.3 in the absence of
consent to the assignment, was a statement of present intention, not an enforceable promise.

81      There is also evidence that negotiations took place around the amounts of any payment of pre-filing arrears. As the
Supreme Court made clear in Century Services, much of what actually happens under CCAA proceedings depends upon
the parties' negotiations. In those negotiations, parties to service contracts must weigh the risks of insisting upon their
desired position (i.e., they may get nothing if the contract is disclaimed) against the benefits of a future income stream
due to the assignment of their contract from an insolvent party to a new, more robust, entity.

82      It is entirely understandable, and fair, for Birch not to have filed evidence purporting to say what it would have done
had Zayo not provided its consent. This is because, having been deprived (by virtue of Zayo's consent) of the opportunity
to consider that scenario, negotiate with Zayo and weigh the costs and the benefits of each available option, Birch could
not now know what it would have done. Any attempt to purport to say otherwise would inevitably involve speculation.

83      There is a further complication in that the APA sets a ceiling of $3 million on cure costs which are deducted from the
purchase price. Above $3 million, the cure costs of court-ordered assignments under s. 11.3 are shared equally between
Primus and Birch. This too would have been a relevant factor in Birch's approach to any discussion about payment of
Zayo's pre-filing arrears and formed the basis of two prior orders of the Court.

84          I am unable to agree with Zayo's submission that no amendment of the approval and vesting order or of the
assignment order would be required. It seems to me that both orders were premised on Zayo's consent to assignment of
its contracts. The relief sought by Zayo on this motion would require a variation of the approval and vesting order as
well as the assignment order. Given that the transaction has now closed, and the Monitor has issued its certificate, the
additional complication of the allocation of the shortfall resulting from a payment to Zayo as between Primus and Birch
would also have to be resolved. This is a situation, in my view, where the proverbial egg cannot be unscrambled.



Primus Telecommunications Canada Inc., Re, 2016 ONSC 5251, 2016 CarswellOnt 14295

2016 ONSC 5251, 2016 CarswellOnt 14295, 270 A.C.W.S. (3d) 244, 40 C.B.R. (6th) 123

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 12

85      For these reasons, I conclude that prejudice would be suffered by, at the very least, the syndicate of secured lenders
and Birch were the relief sought on this motion to be granted.

Conclusion

86  For the foregoing reasons, Zayo's motion for an order requiring payment by the Monitor of Zayo's pre-filing
arrears out of the proceeds of the sale to Birch is dismissed.

Costs

87      I encourage the parties to seek an accommodation on costs. Failing agreement, any party seeking costs shall do so
by filing a brief written submission, not to exceed two typed, double-spaced pages, together with a Bill of Costs within
10 days of the release of these Reasons. Anyone wishing to respond to such a request shall do so by filing a brief written
submission, subject to the same page limit, within a further 10 days.

Motion dismissed.

End of Document Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights

reserved.
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Subject: Insolvency; Property

MOTION to approve sale agreement in proceedings under Companies' Creditors Arrangement Act.

G.B. Morawetz R.S.J.:

1      On February 11, 2015, Target Canada Co. ("TCC") received Court approval to conduct a real estate sales process
(the "Real Property Portfolio Sales Process") to seek qualified purchasers for TCC's leases and other real property, to
be conducted by the Target Canada Entities in consultation with their financial advisor, Lazard Fréres & Co., LLC (the
"Financial Advisor") and their real estate advisor, Northwest Atlantic (Canada) Co. (the "Broker"), with the supervision
and oversight of the Monitor.

2      The Applicants bring this motion to approve a lease transaction agreement (the "Lease Transaction Agreement") that
has been negotiated in response to an unsolicited bid by certain landlords (Oxford Properties Corporation ("Oxford")
and Ivanhoe Cambridge Inc. ("IC") and certain others, together the "Landlord Entities").
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3      Under the Lease Transaction Agreement, TCC will surrender its interest in eleven leases (the "Eleven Leases") to
the Landlord Entities in consideration for the purchase price and certain other benefits.

4      The Target Entities decided, after considering the likely benefits and risks associated with the unsolicited offer by
the Landlord Entities, to exercise their right under the terms of the Real Property Portfolio Sales Process to withdraw
the applicable leases from the bidding and auction phases of the process. The Target Canada Entities contend that the
decision to exercise this right was made based on the informed business judgment of the Target Canada Entities with
advice from the Financial Advisor and the Broker, in consultation and with the approval of the Monitor.

5      The Applicants submit that the process by which the decision was made to pursue a potential transaction with the
Landlord Entities, and withdraw the Eleven Leases from the bidding and auction phases of the Real Property Portfolio
Sales Process, was fair and reasonable in light of the facts and circumstances. Further, they submit that the process
by which the benefits of the Lease Transaction Agreement were evaluated, and the Lease Transaction Agreement was
negotiated, was reasonable in the circumstances.

6      The Applicants contend that the purchase price being offered by the Landlord Entities is in the high-range of value
for the Eleven Leases. As such, the Applicants contend that the price is reasonable, taking into account the market value
of the assets. Moreover, the Applicants submit that the estate of the Target Canada Entities will benefit not only from
the value represented by the purchase price, but from the release of claims. That includes the potentially material claims
that the Landlord Entities may otherwise have been entitled to assert against the estate of the Target Canada Entities, if
some or all of the Eleven Leases had been purchased by a third party or disclaimed by the Target Canada Entities.

7      The Target Canada Entities submit that it is in their best interests and that of their stakeholders to enter into the
Lease Transaction Agreement. They also rely on the Monitor's approval of and consent to the Target Canada Entities
entering into the Lease Transaction Agreement.

8      The Target Canada Entities are of the view that the Lease Transaction Agreement secures premium pricing for
the Eleven Leases in a manner that is both certain and efficient, while allowing the Target Canada Entities to continue
the Inventory Liquidation Process for the benefit of all stakeholders and to honour their commitments to the pharmacy
franchisees.

9      The terms of the Lease Transaction Agreement are set out in the affidavit of Mark J. Wong, sworn February 27, 2015,
and are also summarized in the Third Report of the Monitor. The Lease Transaction Agreement is also summarized in
the factum submitted by the Applicants.

10      If approved, the closing of the Lease Transaction Agreement is scheduled for March 6, 2015.

11      One aspect of the Lease Transaction Agreement requires specific mention. Almost all of TCC's retail store leases
were subleased to TCC Propco. The Premises were then subleased back to TCC. The Applicants contend that these
arrangements were reflected in certain agreements between the parties (the "TCC Propco Agreements"). Mr. Wong states
in his affidavit that it is a condition of the Lease Transaction Agreement that TCC terminate any subleases prior to
closing. TCC will also wind-down other arrangements with TCC Propco.

12      The Applicants contend that the TCC Propco Agreements have been terminated in accordance with their terms and
an early termination payment is now owing as a result of this wind-down by TCC to TCC Propco, which, they contend,
will be addressed within a claims process to be approved in due course by the Court. The claim of TCC Propco is not
insignificant. This intercompany claim is expected to be in the range of $1.9 billion.

13      The relief requested by the Target Canada Entities was not opposed.

14      Section 36 of the CCAA sets out the applicable legal test for obtaining court approval where a debtor company
seeks to sell assets outside the ordinary course of business during a CCAA proceeding.
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15      In deciding whether to grant authorization, pursuant to section 36(3), the Court is to consider, among other things:

(a) whether the process leading to the proposed sale or disposition was reasonable in the circumstances;

(b) whether the Monitor approved the process leading to the proposed sale or disposition;

(c) whether the Monitor filed with the Court a report stating that in its opinion, the sale or disposition would
be more beneficial to the creditors than a sale or disposition under a bankruptcy;

(d) the extent to which the creditors were consulted;

(e) the effects of the proposed sale or disposition on the creditors and other interested parties; and

(f) whether the consideration to be received for the asset is reasonable and fair, taking into account its market
value.

16      The factors listed in section 36(3) are not intended to be exhaustive, nor are they intended to be a formulaic check
list that must be followed in every sale transaction under the CCAA (see: White Birch Paper Holding Co., Re, 2010 QCCS
4915 (C.S. Que.); leave to appeal refused 2010 QCCA 1950 (C.A. Que.).

17      The factors overlap, to a certain degree, with the Soundair factors that were applied in approving sale transactions
under pre-amendment CCAA case law (see: Canwest Publishing Inc./Publications Canwest Inc., Re, 2010 ONSC 2870
(Ont. S.C.J. [Commercial List]), citing Royal Bank v. Soundair Corp., [1991] O.J. No. 1137 (Ont. C.A.) ("Soundair")).

18      I am satisfied, having reviewed the record and hearing submissions, that — taking into account the factors listed in s.
36(3) of the CCAA — the Lease Transaction Agreement should be approved. In arriving at this conclusion, I have taken
the following into account: in the absence of any indication that the Target Canada Entities have acted improvidently,
the informed business judgment of the Target Canada Entities (as supported by the advice of the Financial Advisor and
the consent of the Monitor) that the Lease Transaction Agreement is in the best interests of the Target Canada Entities
and their stakeholders is entitled to deference by this Court.

19      I am also satisfied that the process for achieving the Sale Transaction was fair and reasonable in the circumstances.
It is also noted that the Monitor concurs with the assessment of the Target Canada Entities.

20      The Target Canada Entities, the Monitor and the Financial Advisor are all of the view that the consideration to
be received by TCC is reasonable, taking into account the market value of the Eleven Leases.

21      I am also satisfied that the Transaction is in the best interest of the stakeholders.

22      The Applicants also submit that all of the other statutory requirements for obtaining relief under section 36 of the
CCAA have been satisfied. Having reviewed the factum and, in particular, paragraphs 46 and 47, I accept this submission
of the Applicants.

23      As referenced above, the relief requested by the Applicants was not opposed. However, it is necessary to consider this
non-opposition in the context of the TCC Propco Agreements. The Applicants contend that the TCC Propco Agreements
have been terminated in accordance with their terms, and that the early termination payment now owing as a result of
this wind-down by TCC to TCC Propco will be addressed within a claims process to be approved in due course as part
of the CCAA proceedings.

24      The Monitor's consent to the entering into of the Termination Agreement, and the filing of the Third Report, do
not constitute approval by the Monitor as to the validity, ranking or quantum of the intercompany claim. Further, when
the intercompany claims are submitted in the claims process to be approved the Court, the Monitor will prepare a report
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thereon and make it available to the Court and all creditors. The creditors will have an opportunity to seek any remedy
or relief with respect to the intercompany claim in the claims process.

25      In my view, it is necessary to stress the importance of the role of the Monitor in any assessment of the intercompany
claim. It is appropriate for the Monitor to take an active and independent role in the review process, such that all creditors
are satisfied with respect to the transparency of the process.

26      Finally, it is noted that the actual consideration is not disclosed in the public record.

27      The Applicants are of the view that the specific information relating to the consideration to be paid by the Landlord
Entities and the valuation analysis of the Eleven Leases is sensitive commercial information, the disclosure of which
could be harmful to stakeholders.

28      The Applicants have requested that Confidential Appendices "A" and "B" be sealed. Confidential Appendix "A"
contains an unredacted version of the Lease Transaction Agreement. The Applicants request that this document be sealed
until the closing of the transaction. The Applicants request that the transaction and valuation analysis as contained in
Appendix "B" be sealed pending further order.

29      No party objected to the sealing requests.

30      Having considered the principles set out in Sierra Club of Canada v. Canada (Minister of Finance), [2002] 2 S.C.R.
522 (S.C.C.), I am satisfied that it is appropriate, in the circumstances, to grant the sealing relief as requested by the
Applicants.

31      In the result, the motion is granted. The approval and vesting order in respect of the Lease Transaction Agreement
has been signed.

Motion granted.

 

End of Document Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights
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MOTION by applicants for approval of transaction; MOTION by former employee of applicants to be appointed
representative of terminated employees and for appointment of representative counsel.

D.M. Brown J.:

I. Motions in a CCAA proceeding to approve a sale, assign contracts and appoint representative counsel for terminated
employees

1          On February 26, 2013, this Court made an order granting the application of TBS Acquireco Inc. ("TBS") and
certain of its direct Canadian subsidiaries, The Bargain! Shop Holdings Inc. ("TBSHI") and TBS Stores Inc. ("TBSI"),
for relief under the Companies' Creditors Arrangement Act ("CCAA") (the "Initial Order"). The Initial Order appointed
Ernst & Young Inc. as monitor. The applicants operate a chain of general merchandise retail stores under the names
"The Bargain! Shop" and "Red Apple". The stores largely are located in smaller communities across Canada.

2      In previous orders this Court approved a sale and investment solicitation process ("SISP") and the liquidation of a
large number of stores the applicants had decided to divest as part of their restructuring under the CCAA process.

3      The applicants moved for (i) approval of the transaction with BlackRock Kelso Capital Corporation contemplated
pursuant to an agreement of purchase and sale dated as of June 10, 2013 between the applicants, as sellers, and BlackRock
Kelso, or its designate, as purchaser (the "Transaction"). As well, the applicants sought approval under section 11.3 of
the CCAA for the assignment of certain Acquired Store Leases and Designated Contracts.
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4           In addition, Ms. Lucy Zita, a former employee of the applicants, moved for an order appointing her as a
representative of terminated employees of the applicants, appointing representative counsel and requiring that the legal
fees incurred on behalf of such terminated employees to ensure maximum recovery under the Wage Earner Protection
Program Act be paid out of some of the proceeds of the BlackRock Kelso transaction.

5      Yesterday morning I granted the applicants' motion and I dismissed the motion by the Terminated Employees,
with these written Reasons to follow.

II. The BlackRock Transaction

6         Section 36(1) of the CCAA governs: see, also, White Birch Paper Holding Co., Re, [2010] Q.J. No. 10469 (C.S.
Que.), paras. 48-49.

7      Proper notice of this approval motion was given to all interested parties by service of those on the service list, including
secured creditors who were likely to be affected by the proposed sale. No interested party opposed the relief sought. The
senior secured creditor, Wells Fargo Capital Finance Corporation Canada, supported the applicants' motion.

A. The sale process

8      By order made April 25, 2013, this Court approved the SISP. The approved process permitted a secured lender
to make a credit bid.

9      Both the applicants and the monitor filed detailed evidence describing the steps taken during the SISP. In addition
to utilizing a standard solicitation/confidentiality agreement/electronic data room due diligence marketing process, the
applicants, after consultation with the Monitor, established a special SISP Committee comprised of senior management
which assisted the Monitor in administering the SISP without the need for involving the applicants' boards. This structure
was put in place because most members of the boards were related, had expressed interest in submitting an offer under
the SISP, or otherwise were involved with potential SISP participants.

10      The evidence filed disclosed that the applicants followed the SISP procedures approved by this Court.

11      The Monitor reported that in its view the timelines in the SISP were commercially reasonable and all interested
parties had a reasonable opportunity to participate in the SISP and to submit an offer.

12      I conclude that the process leading to the proposed sale was reasonable in the circumstances, the securing of court
approval of the SISP enabled creditors to comment on the sale process chosen, and the Monitor supported and actively
participated in the process leading to the proposed sale.

B. The BlackRock Transaction

13      By the bid deadline the applicants had received two bids: a financing offer from a Toronto asset-based lender that
was subject to further due diligence and negotiation and the BlackRock Kelso going-concern offer. Eric Claus, President
of the applicants, deposed the BlackRock Kelso offer "represented the best alternative for the Applicants' business and
its numerous stakeholders, including approximately 1,800 employees, landlords for 165 locations and many suppliers
across the country." The Monitor reported that the BlackRock Transaction "offered financial terms that were clearly
superior to the other bid that was received and the Monitor is satisfied that the consideration to be received for the assets
is fair and reasonable in the circumstances".

14      Under the Transaction, a subsidiary of BlackRock Kelso will purchase substantially all of the applicants' assets and
is committed to continuing running 165 of the applicants' stores. The purchaser will offer employment to all employees
of the applicants, save for those who worked at stores that have been closed or liquidated, and will offer employment to
all senior management of the applicants. The purchase price contains several components:
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(i) The payment in cash on closing of the applicants' debt to Wells Fargo of approximately $20 million;

(ii) Settlement of the applicants' debt to BlackRock Kelso of approximately $23 million, save for about
$500,000;

(iii) The purchaser's commitment, supported by BlackRock Kelso, to transition funding pursuant to a Funding
and Transition Agreement, including a commitment to fund certain Priority Payables ($1.2 million) and CCAA
Completion Costs ($1.8 million). The Priority Payables consist largely of unremitted HST and PST and a cash
collateralization of the administrative reserve; and,

(iv) The assumption by the purchaser of certain obligations of the applicants to its employees and customers,
including ordinary course of business obligations to employees who accept employment with the purchaser,
obligations under the Acquired Store Leases and Designated Contracts, and honouring gift cards and
certificates and obligations incurred post-filing in connection with open purchase orders and goods in transit
(all estimated at approximately $3.6 million).

The BlackRock Agreement of Purchase and Sale contains certain conditions, including the obtaining of all consents
necessary for the assignment of Acquired Store Leases and Designated Contracts (largely IT service and equipment
rental contracts).

15          The purchase price will not be sufficient to offer any consideration to the applicants' unsecured creditors for
amounts owing prior to the commencement of this CCAA proceeding.

16      In light of the credit bid component of the BlackRock offer, the Monitor obtained security opinions from its legal
counsel concerning the validity, perfection and enforceability of the BlackRock Kelso security. The Monitor reported
that "subject to the standard qualifications and assumptions, the security opinions conclude that the BlackRock Kelso
security is valid and enforceable, and is properly perfected in each of the Reviewed Provinces where the security is
registered against a particular Applicant". The priority of security between BlackRock Kelso and Wells Fargo is subject
to an intercreditor agreement.

17      The Monitor reported that in its view "the proposed Transaction will maximize value for all stakeholders of the
Applicants, including their creditors, employees, suppliers and other stakeholders as opposed to a liquidation under a
bankruptcy, as well as to ensure the continued employment of numerous employees of Applicants".

C. Analysis

18      Based upon my review of the evidence, the BlackRock Transaction should be authorized. The SISP was approved
by this Court and was followed. The applicants seek approval of the superior bid. Although the transaction only will
offer consideration to secured creditors, it will see the continuation of a substantial portion of the applicants' business,
albeit under the ownership of the purchaser, with the preservation of approximately 1,800 jobs and the continuation
of 165 store leases: Nortel Networks Corp., Re (2009), 55 C.B.R. (5th) 229 (Ont. S.C.J. [Commercial List]), para. 47. I
therefore authorize the BlackRock Transaction under CCAA s. 36.

III. Assignment of Acquired Store Leases and Designated Contracts

19      The affidavit of Mr. Klaus and the Monitor's report described in detail the efforts made to secure the consents of
the landlords to the assignment to the purchaser of the store leases for the locations to be assumed under the BlackRock
Transaction (the "Acquired Store Leases") and to secure the consents of the counterparties to several IT servicing and
equipment rental contracts, the so-called Designated Contracts. As part of the dealings with the landlords and contract
counterparties, the applicants, with the assistance of the Monitor, sought to identify the amount of the cure costs owing in
respect of each location or contract. Detailed information packages were sent to each landlord and contract counterparty,
and negotiations ensued.
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20      As of the date of the hearing, the applicants, through Monitor's counsel, had received 149 consents to the assignment
of leases, out of the proposed 165 locations. Agreements on cure costs have been reached, but a few landlords have not
delivered consents. However, those landlords did not oppose the assignment of their leases to the purchaser.

21      The Monitor reports that if consents to assign leases were not received before the hearing, it would be "appropriate
to order the assignment of the leases of each of the Reconciled Locations to the Purchaser". Schedule "C" to the proposed
Approval and Vesting Order identified the cure cost amount for each of what were termed the "Reconciled Locations".

22      As to the Designated Contracts, the applicants have resolved issues with the counterparties to a sufficient extent
that those counterparties which have not signed consents do not oppose the relief sought by the applicants. The Monitor
recommends that "the Designated Contracts be assigned to the Purchaser by the court at the agreed cure costs amount
or, failing which, at the amount of the cure costs reflected in the applicants' books and records." Schedule "D" to the
proposed Approval and Vesting Order identified each Designated Contract and the cure cost amount for each.

23      The Monitor approves of the proposed assignment of the Acquired Store Leases and Designated Contracts to
the purchaser:

Absent the assignment to the Purchaser, the applicable leases and Designated Contracts would be disclaimed
pursuant to the provisions of the CCAA and the inventory at that location would be liquidated, the employees would
be terminated and the relevant store would be closed. The Purchaser, a wholly-owned subsidiary of BlackRock
Kelso, has the financial resources necessary to carry out the obligations under the Acquired Store Leases, Acquired
Option Store Leases and the Designated Contracts. Since the Purchaser will be continuing to carry on the real
business operated by the Applicants and will be in a stronger financial position than the Applicants given the reduced
debt and closing of unprofitable stores, it is, in the Monitor's view, appropriate to assign the Acquired Store Leases
and Acquired Option Stores Leases to the Purchaser, together with the Designated Contracts.

24      At the hearing, agreement was reached between the applicants and certain of the landlords on language dealing
with the rights of a counterparty to a Lease or Designated Contract to exercise any right or remedy in respect of any non-
monetary default under the contract. The agreed upon language now forms paragraph 6 of the Approval and Vesting
Order which reads:

THIS COURT ORDERS that no counterparty to an Acquired Premises Lease, or Designated Contract shall
terminate a Scheduled Contract as against the Purchaser as a result of the Applicants' insolvency or the Applicants'
CCAA proceedings. In addition, no counterparty shall terminate a Scheduled Contract as against the Purchaser
as a result of the Applicants having breached a non-monetary obligations unless such non-monetary breach arises
or continues after the Scheduled Contract is assigned to the Purchaser, such non-monetary default is capable of
being cured by the Purchaser and the Purchaser has failed to remedy the default after having received notice of such
default pursuant to the terms of the applicable Scheduled Contract. For clarification purposes, no counterparty
shall rely on a notice of default sent to the Applicants to terminate a Scheduled Contract to terminate the Scheduled
Contract as against the Purchaser.

25      Section 11.3 of the CCAA governs on this issue. I am satisfied that the applicant has given notice of its request
to seek a court-authorized assignment of the Acquired Store Leases and Designated Contracts to every party to such
agreements. As noted above, the Monitor approves the proposed assignments. The evidence disclosed that the purchaser
would be able to perform the obligations under the contracts, and I think the large number of consents received by
the applicants from the landlords attested to their perception of the purchaser's ability on that score, as did the lack of
any opposition at the hearing to the sought assignments. In those circumstances, it would be appropriate to assign the
rights and obligations to the purchaser under the Acquired Store Leases and Designated Contracts. That would result
in the continuation of business in the greatest number of stores and the continued employment of the greatest number
of people. Finally, the identification in the Approval and Vesting Order of the cure amounts required to be paid to the
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counterparties on the assignment of the contracts indicates that all monetary defaults will be remedied on or before
closing, save for those arising by reason only of the company's insolvency, the commencement of proceedings under
this Act or the applicants' failure to perform a non-monetary obligation: CCAA, s. 11.3(4). Consequently, I granted the
assignment order sought by the applicants.

IV. Appointment of representative counsel

A. The request and the context

26      Lucy Zita had been a long-term employee of the applicants. Her employment was terminated shortly after this
CCAA proceeding was commenced.

27      Ms. Zita deposed that since the commencement of this proceeding the applicants have closed about 66 Bargain!
Shop stores and terminated between 450 and 650 employees. From counsel's submissions I understand that some of the
terminated employees may have been working on a part-time basis. Ms. Zita stated that there are substantial severance
and termination pay amounts owing to those former employees. She deposed that the terminated employees would be
entitled to payments for eligible wages under the Wage Earner Protection Program Act, S.C. 2005, c. 47 ("WEPPA").

28      Given that eligibility for payments under WEPPA arises on the bankruptcy or receivership of an employer, Ms. Zita
deposed that "we want to ensure that a bankruptcy or receivership takes place as soon as possible so that we can apply for
and receive WEPP payments". According to Ms. Zita, "since most Bargain! Shop employees are lower income people and
have to look for another job, it is hard to raise money to hire a lawyer and we do not have any extra cash". She therefore
asks to be appointed as the representative of those employees who have claims against the applicants arising out of their
employment with them and seeks the appointment of the firm of Koskie Minsky LLP as representative counsel to act in
this proceeding. Her motion contemplated that Koskie Minsky would provide legal advice to employees on employment
claims, set up a hotline for employees/former employees answered by trained staff, set up an information webinar for the
employees, ensure that a timely bankruptcy occured so that employees could receive their WEPPA payments, calculate
and verify severance claim calculations to ensure maximum WEPPA recovery, assist employees in completing WEPPA
claims and secure payment of WEPPA claims.

29      Ms. Zita requests that the funds for representative counsel be paid out of the CCAA Completion Costs which
form part of the consideration contained in the BlackRock Kelso APA. At the hearing, proposed representative counsel
requested that up to $125,000 from the CCAA Completion Costs be authorized for its work.

30      The applicants opposed the motion submitting that no need had been demonstrated for the appointment of a
representative and representative counsel to deal with the identified employment issues.

31           Counsel for the Monitor submitted that no cash is left in the applicants' system at the end of each day; all
receipts are swept into an account established under one of their borrowing facilities. As a result, the applicant companies
have no money to fund a representative counsel and any funding would have to come from part of the purchase price
consideration under the BlackRock Kelso APA. Monitor's counsel noted that under the terms of the Funding and
Transition Agreement which forms part of the Transaction, funding advances by the purchaser under that agreement,
which will include advances to pay CCAA Completion Costs, are to be held in a Funding Account under the control of
the Monitor. Sections 4.5 and 4.6 of the Funding and Transition Agreement provide that if any excess funds (as defined
in that agreement) remain in the Funding Account either on a weekly basis or at the termination of that agreement, then
they are to be returned to the purchaser. Since the Funding and Transition Agreement therefore creates a contractual
obligation to use funds advanced by the purchaser for specified purposes, including the CCAA Completion Costs, the
Monitor submitted it would not be appropriate for this Court to require that they be used for other purposes.

32          Monitor's counsel also observed that it is contemplated the applicants will be placed in bankruptcy following
the completion of the transition of operations to the purchaser, likely sometime in August, and at that time the Trustee
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will become responsible to deal with WEPPA claims as specified in section 21 of the WEPPA and its accompanying
regulations. The Monitor submitted that there was no need to appoint a representative counsel to perform that work.

B. Analysis

33      A few months after Nortel Networks Corporation filed under the CCAA, several motions were brought to appoint
representative counsel for pensioners, former employees and current employees of the applicant companies. The monitor
in that proceeding supported the appointment of representative counsel in light of the large number of former employees
of the applicants because:

former employee claims may require a combination of legal, financial, actuarial and advisory resources in order
to be advanced and that representative counsel can efficiently co-ordinate such assistance for this large number of

individuals. 1

34      In that case the Court appointed representative counsel. It did so because it agreed with the following submissions
made by one of the proposed representative counsel:

In the KM factum, it is submitted that employees and retirees are a vulnerable group of creditors in an insolvency
because they have little means to pursue a claim in complex CCAA proceedings or other related insolvency proceedings.
It was further submitted that the former employees of Nortel have little means to pursue their claims in respect
of pension, termination, severance, retirement payments and other benefit claims and that the former employees
would benefit from an order appointing representative counsel. In addition, the granting of a representation order
would provide a social benefit by assisting former employees and that representative counsel would provide a
reliable resource for former employees for information about the process. The appointment of representative counsel
would also have the benefit of streamlining and introducing efficiency to the process for all parties involved in Nortel's

insolvency. 2

35          Representative counsel for former employees and retirees also was appointed in the Canwest Publishing Inc./

Publications Canwest Inc., Re proceeding. 3  Again, the motion for such an appointment was brought only a few months
following the making of the initial order under the CCAA and before the Court was asked to approve any sale or plan.
As the Court observed in that case:

No one challenged the court's jurisdiction to make a representation order and such orders have been granted
in large CCAA proceedings. Examples include Nortel Networks Corp., Fraser Papers Inc., and Canwest Global
Communications Corp. (with respect to the television side of the enterprise)...

Factors that have been considered by courts in granting these orders include: the vulnerability and resources of
the group sought to be represented; any benefit to the companies under CCAA protection; any social benefit to be
derived from representation of the group; the facilitation of the administration of the proceedings and efficiency;
the avoidance of a multiplicity of legal retainers; the balance of convenience and whether it is fair and just including
to the creditors of the Estate; whether representative counsel has already been appointed for those who have similar
interests to the group seeking representation and who is also prepared to act for the group seeking the order; and

the position of other stakeholders and the Monitor. 4

36      I accept the principles set out in the Nortel Networks Corp., Re and Canwest Publishing Inc./Publications Canwest
Inc., Re cases, but their application to the specific facts of this case leads to a different result. The present CCAA
proceeding does not bear the degree of complexity as did those in Nortel Networks Corp., Re and Canwest Publishing
Inc./Publications Canwest Inc., Re. A SISP process was approved by this Court back on April 25, 2013, a fair sales
and marketing process was run, and it resulted in only one going-concern offer to purchase. Under that Transaction,
no sales proceeds will be available for unsecured creditors. From the evidence filed in this Court, that was the best
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result achievable under the particular circumstances of these applicant companies. This representation motion has been
brought only at the end of that process.

37           While the loss of a job by any person is devastating to that person, the remedies available to a terminated
employee are defined in the law. In the present case no money will be available for pre-filing unsecured claims. The
Monitor submitted that a bankruptcy will follow upon the completion of the transition of business operations to the
purchaser, and WEPPA claims can be advanced at that time. Given that WEPPA imposes duties on a trustee in
respect of such claims, I have difficulty understanding what significant extra "value-added" representative counsel could
bring to the employment-related claims process at this very late stage of this proceeding. In addition, counsel for the
Monitor indicated that the Monitor had committed to completing the bankruptcy proceeding for about $50,000, a much
lower amount than that sought for representative counsel. Finally, the applicant companies have no money to fund
representative counsel. To fund representative counsel out of the contractual CCAA Completion Costs portion of the
purchase price would result in the purchaser underwriting the legal fees of one class of unsecured creditors. In light of
the duties imposed on a trustee to deal with WEPPA claims, I do not regard as fair the proposal of the moving party
that the Court, in effect, amend the proposed agreement of purchase and sale — following its submission in a court-
approved SISP and following its conditional acceptance by the applicants — to use part of the purchase price for such
a purpose. Consequently, I dismissed the motion brought by the Terminated Employees.

V. Other matters

38      I approved the Monitor's Eleventh Report.

39      A few hours after the hearing I signed the formal order granting the motion brought by the applicant companies.
Applicants' motion granted; former employee's motion dismissed.

Footnotes

1 Nortel Networks Corp., Re [2009 CarswellOnt 3028 (Ont. S.C.J. [Commercial List])], 2009 CanLII 26603, para. 7.

2 Ibid., para. 13, emphasis added.

3 Canwest Publishing Inc./Publications Canwest Inc., Re, 2010 ONSC 1328 (Ont. S.C.J. [Commercial List]).

4 Ibid., paras. 20 and 21.
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APPLICATION by monitor for order approving and completing asset sale agreement.

Fitzpatrick J.:

Introduction

1      This is a proceeding pursuant to the Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36 (the "CCAA"). The
assets of the petitioner companies (collectively, "Veris Gold") principally comprise a gold mine in the State of Nevada,
United States of America and mining properties in Yukon, Canada.

2          There has been no shortage of effort in these proceedings to restructure the considerable debt or monetize the
assets of Veris Gold for the benefit of the stakeholders. However, in the face of considerable operational setbacks and
disappointing refinancing and sale results, those stakeholders now face two stark options: (i) allow the interim lender to
deal with the assets in a receivership or liquidation scenario; or (ii) allow an orderly transfer of the assets to that interim
lender by way of a credit bid which would allow operations in the U.S. to continue.
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3      The court-appointed monitor, Ernst & Young Inc., (the "Monitor") now applies to complete the sale to a new entity
created by the interim lender, which is said to provide the best result achievable in less than desirable circumstances.

Background Facts

4      Much of the history of these proceedings was set out in my reasons for judgment issued earlier this year: Veris Gold
Corp., Re, 2015 BCSC 399 (B.C. S.C.) . For the purposes of this application, I will summarize that history as follows.

5      On June 9, 2014, this Court granted an initial order. This filing was necessary in light of the imminent steps that
were to be taken by Veris Gold's major secured creditor, Deutsche Bank A.G. ("DB") to collect its debt of approximately
US$90 million.

6      The Canadian filing was immediately followed by the Monitor commencing proceedings in Nevada pursuant to
Chapter 15 of the United States Bankruptcy Code, 11 U.S.C. §§ 101-1532 (the "Bankruptcy Code").

7      Arising from orders granted in both the Canadian and Nevada proceedings and the agreements reached between
Veris Gold and DB, matters were stabilized. Those orders and agreements allowed Veris Gold to continue its efforts to
restructure its debt and equity with the assistance of Raymond James & Associates. In addition, firm milestone dates
were put in place to conclude any refinancing and also to commence a sales process if those refinancing efforts were
not successful.

8      In October 2014, this Court approved interim financing to be obtained from WBox 2014-1 Ltd. ("WBox") in the
amount of US $12 million.

9      On November 18, 2014, this Court approved a detailed sale and solicitation process to be conducted by Moelis
and Company ("Moelis"), again with firm deadlines for such matters as receipt of qualified bids. Although certain of the
deadlines under the sales process were extended, no qualified bids were received by the extended bid deadline, January
30, 2015.

10          Following these disappointing sale results, the Monitor engaged in discussions with Veris Gold and the two
stakeholders who appeared to have the only economic interest remaining in the assets, being DB and WBox. What
was critical at this time was allowing Veris Gold to continue to operate in the ordinary course while these stakeholders
considered their next steps.

11      In mid-February 2015, DB issued various notices of default under its security and the agreements reached earlier
with Veris Gold. This also resulted in an immediate default under the interim financing agreements between Veris Gold
and WBox. With a view to securing greater oversight over the continued operations of Veris Gold, DB later applied for
and was granted an order expanding the powers of the Monitor on February 23, 2015. That order was later recognized
by the U.S. court in the Chapter 15 proceedings on March 2, 2015.

12      By late March 2015, both DB and WBox were continuing to consider their options, including the possibility of
making a credit bid for the assets. WBox conducted due diligence of the assets toward that possibility. The Monitor
reported at that time that, absent a credit bid from DB, a credit bid from WBox was the only viable alternative.

13      Accordingly, on March 30, 2015, this Court granted an order extending the stay of proceedings to April 7, 2015
to enable completion of discussions in relation to a credit bid transaction whereby certain of Veris Gold's assets would
be transferred to a nominee of WBox.

14          On April 2, 2015, Veris Gold suffered yet another operational setback when a fire occurred at the processing
plant, causing an estimated shutdown of one week. The already tenuous cash problems were therefore exacerbated by
the deferral of revenue of approximately US$4 million as a result of the shutdown. The timing of this difficulty was
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unfortunate, in that by this time, the Monitor had negotiated an agreement in principle with WBox for the purchase of
the assets and an increase in the interim funding to allow operations to continue to the closing date.

15      Not surprisingly, the fire and ensuing difficulties caused WBox to delay any credit bid and the provision of further
financing while it considered, among other things, the impact on the cash requirements of continuing operations. In
addition, in light of what the Monitor described as the "mounting challenges", the Monitor and WBox moved to a
consideration of liquidation scenarios. Preliminary work on various shutdown options, including care and maintenance,
indicated that significant monies would have to be expended even before the assets could be transferred on an orderly
basis to environmental regulators.

16      On April 7, 2015, this Court extended the stay of proceedings to April 24, 2015 in order to enable WBox and other
interested parties to assess their options and to allow the Monitor time to have further discussions with the environmental
regulators. During this extension of the stay period, WBox renewed discussions with the Monitor in respect of a potential
transaction that would involve the equity participation of a financial partner. It was discussed that this partner could
participate in WBox's nominee, which would be the entity to hold and operate Veris Gold's mining assets.

17      Discussions were also ongoing at this time whereby WBox would provide increased financing to Veris Gold in
order to allow further time to finalize a transaction.

18      On April 24, 2015, this Court granted an order extending the stay of proceedings to June 12, 2015. In addition,
at the request of the Monitor, an order was granted increasing the interim funding from WBox by US$3 million to US
$15 million, which would allow Veris Gold's operations to continue. WBox approved a cash flow forecast and it was
agreed that WBox would maintain control over payments made from this further facility. On April 29, 2015, the U.S.
court approved this amendment to the interim financing facility.

19      On May 28, 2015, Veris Gold entered into an asset sale agreement (the "Agreement") with WBVG, LLC ("WBVG").
WBVG is an entity wholly owned by WBox although, as anticipated, WBox sought and obtained the future participation
of another equity partner. The transaction provides that WBox will transfer a majority interest in WBVG to 2176423
Ontario Ltd., a company owned by Eric Sprott. Mr. Sprott was already involved in Veris Gold, having a 20% equity
interest and also having a royalty interest in the Nevada mining properties.

20      The salient terms of the Agreement are as follows:

a) WBVG will purchase all tangible and intangible assets of Veris Gold, subject to certain defined excluded
assets;

b) the Monitor is to continue efforts to sell the Ketza assets in Yukon over a 60-day period with any sale
proceeds being payable to WBVG. If no sale occurs, then those assets will be transferred to WBVG;

c) WBVG is to assume certain obligations arising under assumed contracts, including all bonds, and also pay
any "cure costs" relating to such assumed contracts, limited to US$10 million;

d) WBVG will assume the amounts owing to WBox under the interim lending facility and will pay certain of
the court-ordered charges, such as the administration charges, having priority over the interim lender's charge
in favour of WBox to a maximum of US$1.8 million;

e) WBVG will not assume any liabilities for pre-closing obligations;

f) all employees of Veris Gold are to be terminated on closing and WBVG may offer employment to some or
all of them; and

g) a "DIP Financing Cash Reserve" fund estimated in the amount of US$3.1 million is to be established to pay
certain post-filing obligations that will be outstanding as of the closing date, including employee wages and
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amounts due to suppliers and contractors for the supply of goods and services. Any funds remaining in the
DIP Financing Cash Reserve after these payables have been satisfied shall be returned to WBVG.

21           The Agreement is still conditional in that it is subject to approval by both this Court and the U.S. court.
Further conditions relate to obtaining an assignment of certain critical contracts, such as bonding agreements and other
arrangements with the Nevada environmental regulators.

Statutory Framework

22      The authority of this Court to approve the sale is found in s. 36 of the CCAA. Section 36(3) of the CCAA sets out
a list of non-exhaustive factors to be considered by the court:

(a) whether the process leading to the proposed sale or disposition was reasonable in the circumstances;

(b) whether the monitor approved the process leading to the proposed sale or disposition;

(c) whether the monitor filed with the court a report stating that in their opinion the sale or disposition would
be more beneficial to the creditors than a sale or disposition under a bankruptcy;

(d) the extent to which the creditors were consulted;

(e) the effects of the proposed sale or disposition on the creditors and other interested parties; and

(f) whether the consideration to be received for the assets is reasonable and fair, taking into account their
market value.

23      A more general test has been restated, as discerned from the above factors, namely to consider the transaction
as a whole and decide "whether or not the sale is appropriate, fair and reasonable": White Birch Paper Holding Co.,
Re, 2010 QCCS 4915 (C.S. Que.) at para. 49, (2010), 72 C.B.R. (5th) 49 (C.S. Que.), leave to appeal ref'd 2010 QCCA
1950 (C.A. Que.).

24      In addition, the principles identified in Royal Bank v. Soundair Corp. (1991), 4 O.R. (3d) 1 (Ont. C.A.) at 6 are
helpful in considering whether to approve a sale:

1. Whether the party conducting the sale made sufficient efforts to obtain the best price and did not act
improvidently;

2. The interests of all parties;

3. The efficacy and integrity of the process by which offers were obtained; and

4. Whether there has been any unfairness in the sales process.

25      Various authorities support that, in considering the test under s. 36 of the CCAA, the principles of Soundair remain
relevant and indeed overlap some of the specific factors set out in s. 36(3): Canwest Publishing Inc./Publications Canwest
Inc., Re, 2010 ONSC 2870 (Ont. S.C.J. [Commercial List]) at para. 13; White Birch Paper Holding Co., Re at para. 50;
PCAS Patient Care Automation Services Inc., Re, 2012 ONSC 3367 (Ont. S.C.J. [Commercial List]) at para. 54.

Discussion

(a) CCAA Factors

26      I am more than satisfied that the factors set out in s. 36(3) of the CCAA support the granting of the order approving
the Agreement with WBVG.
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27      I have already outlined the extensive process by which Veris Gold's assets were exposed to the market by Moelis
in accordance with the court-approved sales process. That process, which took place over many months, unfortunately
did not yield any realistic offers, despite an extension of the bid deadline.

28      The Monitor did receive a non-binding expression of interest from a party on May 8, 2015. Some of the persons
behind this expression of interest had been involved in the unsuccessful sales process. However, despite the purchase
price being slightly above the WBox borrowings (US$20 million), the Monitor's view was that it would not be pursued
by reason of the numerous significant conditions and the reality that the delay in pursuing any offer would place Veris
Gold's operations at significant risk given its precarious financial (cash) condition. On May 13, 2015, this indicative offer
was increased to US$23 million but that increase did not elicit any support from either WBox or the Monitor.

29      In response to the concerns of WBox and the Monitor, this party submitted a non-binding indicative offer on
May 22, 2015 with additional materials indicating that financing had been tentatively obtained. Even so, the Monitor
supported WBox's continued position that this offer should not be pursued further given the risk and delay in doing so.
DB did not challenge this assessment.

30      It should be noted that, with the possible exception of DB, no one was more interested in obtaining an offer to
purchase the assets than WBox in terms of seeing some recovery under the interim financing. In large part, WBVG's
offer is made somewhat reluctantly by WBox as the only real alternative to obtaining some value from the assets secured
under its court-ordered charge.

31      The Monitor has been extensively involved throughout these proceedings and the sales efforts, particularly given
the Monitor's role in brokering the peace between Veris Gold and DB that allowed the refinancing and sale efforts to
continue without much controversy. To that extent, the Monitor was very much involved in fashioning the sales process
that was eventually approved by the court on November 18, 2014.

32      At this time, the stark reality is that no other viable options exist other than this sale or a receivership and liquidation,
with the latter providing considerable uncertainty in terms of future operations. That uncertainty has justifiably caused
some concern with the regulators, both in Nevada and Yukon, who must necessarily address any environmental issues
that might precipitously arise from a failure to continue operations.

33  In my view, the process leading to this transaction was fair and reasonable in the circumstances. No person has
suggested that these efforts were insufficient or inadequate.

34      Needless to say, the Monitor, being the applicant, is in favour of the transaction with WBVG and recommends its
approval by the court. The Monitor has been involved in the negotiations and finalization of the asset sale agreement
throughout.

35      The reasons to approve the sale to WBVG and to do so quickly are outlined in the Monitor's sixteenth report to
the court dated May 25, 2015. The portions of the report that highlight those reasons are:

[Veris Gold] would unlikely be able to recover from a further significant interruption of operations. The result
would likely be the commencement of a liquidation process with the resultant loss of jobs, supply chain benefits
and heightened environmental risks related to the need to transition care and maintenance activities to the Nevada
environmental regulators on an extremely short timeline.

. . .

The [transaction] is essentially a realization process by [WBox], which has no viable alternatives. The operations
continue on borrowed time, and prolonging any process results, in the Monitor's view, in significant risk to numerous
stakeholders - [WBox], employees, suppliers of goods and services, and the environmental regulators.
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. . .

[I]t is urgent to have an expedited resolution to these proceedings. ... The alternative, which would involve facilitating
due diligence by the EOI Party or other late emerging parties, together with the related purchase agreement
negotiations and discussions with the environmental regulators, translates into an extended timeframe and a higher
risk of non-completion or future operational disruption. The party exposed to the risk of loss in the event on non-
completion is [WBox].

36          There has obviously been extensive consultation with WBox throughout these proceedings since the interim
financing was initially approved in October 2014.

37          Since February 2015, when it was clear that no sales had materialized, DB's interest in these proceedings has
undoubtedly lessened. This is largely due to the realization that there was likely no value beyond what was owed to
WBox under its interim financing, which stands in priority to the secured debt of DB. In essence, DB's lack of opposition
to this sale is in recognition that it will obtain no recovery of the substantial debt owed by Veris Gold to it in excess
of US$90 million.

38        Other creditors junior in priority to DB have not been consulted; however, it has been abundantly clear since
January 2015 that DB stood little chance of collecting even a portion of its debt, let alone realize a refinancing or sale
that would see these junior creditors recover from any excess. Therefore, the proposed transaction will have no material
effect on these other creditors.

39           It has also necessarily been the case that the various parties, and in particular the Monitor, WBox, Mr.
Sprott and WBVG, have been in extensive discussions with the environmental regulators throughout these proceedings
and specifically regarding the proposed transaction with WBVG. Discussions were held with the Nevada Division of
Environmental Protection and the U.S. Forest Service in connection with the proposed transaction and any alternative
scenarios. Those regulators were either in support or not opposed to the relief sought on this application, having secured
terms in the proposed court order to address any concerns on their part.

40      While the outcome for DB and other pre-filing creditors is complete non-recovery, the benefits for various other
stakeholders, being WBox, the employees, suppliers and the environmental regulators, is evident enough. It is these
stakeholders who will suffer in the event that Veris Gold's operations do not continue and the environmental regulators
in Nevada are left with the significant care and maintenance responsibilities for the mine site in a liquidation scenario.
This transaction will see a continuation of Veris Gold's operations in Nevada. Accordingly, I agree with the Monitor
that this is the best outcome for these operational stakeholders.

41      The operations in Yukon have been dormant for some time. Discussions between the Monitor and the Yukon
regulators are continuing at this time toward a potential purchase of the Ketza assets by Yukon and a relinquishment of
Veris Gold's mineral claims and mining leases there. The Agreement contemplates that these discussions will continue,
hopefully toward a satisfactory conclusion.

42          The Monitor and WBox have also addressed in part concerns expressed by the court concerning the ongoing
supply of goods and services and the uncertainty of payment for those goods and services while the Agreement was being
negotiated. As noted above, upon the closing of the transaction, employees and suppliers to the Nevada mine site will be
paid by Veris Gold for goods and services supplied up to the time of closing. As it relates to the employees, this addresses
the requirement in the CCAA, s. 36(7) in that the court is satisfied that employee-related claims will be paid. Additional
benefits will also redound to all of these stakeholders by either the potential of continued employment with WBVG or
the continuation of many of the supply contracts which are to be assumed by WBVG post-closing.

43      I also conclude that the history of these proceedings, as outlined above, demonstrates that the consideration to
be received for Veris Gold's assets is reasonable and fair, taking into account their market value. While no appraisals
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of the assets have been obtained, that fair market value is reflected in the market response to the extensive sales efforts
undertaken.

44      No one misunderstands that if the transaction is not approved WBox will withdraw funding and Veris Gold will
almost certainly have to commence an orderly wind down of its operations and liquidation of its assets to satisfy the debt
owed to WBox. It is more than likely that WBox will suffer a shortfall in a liquidation scenario. A liquidation scenario
will also likely result in the Nevada environmental regulators taking over care and maintenance of the mine site on an
expedited basis, at significant expense and with the possibility of environmental damage resulting from a surrender of
the mine site without the lead time needed by the regulators.

45  In all the circumstances, a consideration of all the factors in s. 36 of the CCAA supports the conclusions that the
proposed transaction is fair and reasonable and that the Agreement should be approved.

(b) Assignment of Contracts

46      The asset sale agreement provides that WBVG will be assigned the "Assigned Contracts", which are defined as
meaning "all Designated Seller Contracts" and also described as "Required Assigned Contracts". All of these contracts
are listed in a schedule attached to the purchaser disclosure schedule delivered by WBVG to Veris Gold.

47  The Monitor seeks approval of the assignment of the Designated Seller Contracts, save to the extent that consents
from counterparties have not already been obtained.

48      The relevant statutory authority to approve such assignments is found in s. 11.3 of the CCAA:

11.3 (1) On application by a debtor company and on notice to every party to an agreement and the monitor, the
court may make an order assigning the rights and obligations of the company under the agreement to any person
who is specified by the court and agrees to the assignment.

. . .

(3) In deciding whether to make the order, the court is to consider, among other things,

(a) whether the monitor approved the proposed assignment;

(b) whether the person to whom the rights and obligations are to be assigned would be able to perform the
obligations; and

(c) whether it would be appropriate to assign the rights and obligations to that person.

(4) The court may not make the order unless it is satisfied that all monetary defaults in relation to the agreement
— other than those arising by reason only of the company's insolvency, the commencement of proceedings under
this Act or the company's failure to perform a non-monetary obligation — will be remedied on or before the day
fixed by the court.

(5) The applicant is to send a copy of the order to every party to the agreement.

49      The Monitor's report and recommendations are in support of approval of these assignments. These approvals
are part of the Monitor's overall recommendations in favour of the Agreement. WBVG has indicated its willingness to
continue the operations of Veris Gold in Nevada on a going concern basis. The participation of WBox and Mr. Sprott
lend credibility to its ability to do so, while performing any obligations under these contracts.

50      In that context, it is appropriate that WBVG obtain the benefit of contracts that will facilitate its ability to continue
these operations. Indeed, some of the contracts are critical or necessary for future operations.
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51      In addition, the Agreement contemplates the payment of "cure costs" which are defined in the Agreement in relation
to statutory obligations arising under both s. 11.3(4) of the CCAA and s. 365(b)(1) of the Bankruptcy Code where the
assignment of contracts is approved. Cure costs are defined in the Agreement as follows:

"Cure Cost" means, as applicable with respect to any Seller, (i) any amounts or assurances required by Section 365(b)
(1) of the U.S. Bankruptcy Code under any applicable Designated Seller Contract or (ii) any amounts required to
satisfy monetary defaults in relation to the applicable Designated Seller Contract pursuant to Section 11.3 of the
CCAA.

52      Each of the Designated Seller Contracts and related anticipated cure costs are set out in a schedule to the Agreement.
Pursuant to the Agreement, such cure costs are payable on closing. The order sought provides that upon payment, and
upon assignment:

10. ... the Required Assigned Contracts [aka the Designated Seller Contracts] shall be deemed valid and binding
and in full force and effect at the Closing, and the Purchaser shall enjoy all of the rights and benefits under each
such Required Assigned Contract as of the applicable date of assumption.

53      Section 11.3 of the CCAA came into force in September 2009. Prior to that time, there was little case authority
in terms of a CCAA court approving assignments of contracts over the objections of counterparties. One of those early
cases is Playdium Entertainment Corp., Re (2001), 31 C.B.R. (4th) 302 (Ont. S.C.J. [Commercial List]); additional reasons
(2001), 31 C.B.R. (4th) 309 (Ont. S.C.J. [Commercial List]).

54  In Nexient Learning Inc., Re (2009), 62 C.B.R. (5th) 248 (Ont. S.C.J.) at 258, Wilton-Siegel J. cited both Spence
J. in Playdium Entertainment Corp., Re and Tysoe J. (as he then was) in Woodward's Ltd., Re (1993), 79 B.C.L.R. (2d)
257 (B.C. S.C.), in framing the test as being whether the assignment was "important to the reorganization process". Also
of relevance was the effect of the assignment on the counterparty and the principle that third party rights should only
be affected as is absolutely required to assist in the reorganization and in a manner fair to that counterparty: see the
additional reasons in Playdium Entertainment Corp., Re at 319; Nexient Learning Inc., Re at 259. See also discussion in
Barafield Realty Ltd. v. Just Energy (B.C.) Limited Partnership, 2014 BCSC 945 (B.C. S.C.) at paras. 107-108.

55      The approach of the courts in these earlier cases was essentially confirmed in Ted Leroy Trucking Ltd., Re, 2010
SCC 60 (S.C.C.), where the Court stated the basis upon which relief might be "appropriate" and that any relief should
result in "fair" treatment to all stakeholders:

[70] The general language of the CCAA should not be read as being restricted by the availability of more specific
orders. However, the requirements of appropriateness, good faith, and due diligence are baseline considerations
that a court should always bear in mind when exercising CCAA authority. Appropriateness under the CCAA is
assessed by inquiring whether the order sought advances the policy objectives underlying the CCAA. The question
is whether the order will usefully further efforts to achieve the remedial purpose of the CCAA — avoiding the social
and economic losses resulting from liquidation of an insolvent company. I would add that appropriateness extends
not only to the purpose of the order, but also to the means it employs. Courts should be mindful that chances for
successful reorganizations are enhanced where participants achieve common ground and all stakeholders are treated
as advantageously and fairly as the circumstances permit.

[Emphasis added.]

56      Like many other amendments to the CCAA in September 2009, s. 11.3 was intended, in my view, to codify what had
been the general approach to assignment issues, while also clarifying certain matters that had been to that time uncertain.
One example of certainty achieved, although irrelevant on this application, arises by s. 11.3(2) which excludes certain
contracts from the statutory authority of the court in s. 11.3(1).
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57      Since its enactment, judicial consideration of s. 11.3 is scarce. In TBS Acquireco Inc., Re, 2013 ONSC 4663 (Ont.
S.C.J. [Commercial List]), D.M. Brown J. (as he then was) approved the assignment of certain leases and designated
contracts, finding that this would result in the continuation of the business in the greatest number of stores and the
continued employment of the greater number of people. Cure costs were also to be paid: see paras. 19-25.

58      I do not see the result in TBS Acquireco Inc., Re as deviating from the previous approach of the courts in considering
whether to approve an assignment based on the twin goals of assisting the reorganization process (i.e., the sale in this
case) while also treating a counterparty fairly and equitably. These considerations can be discerned in particular from
the factors set out in s. 11.3(3) set out above.

59      That brings me to the only issue that arises here in relation to the assignments. While no objection was raised to
the assignments by persons who did not otherwise consent, the Monitor's counsel was candid in advising the court that
only those persons on the service list were served with the Canadian application materials. It is not therefore apparent
that the counterparties to the contracts did in fact receive a copy of the application materials.

60      This is not an approach that I would endorse. It may often be the case that a counterparty is not a creditor of the
estate and therefore, that party would not get notice of the filing at the commencement of those proceedings. Further,
even if that is the case, no assignment issue may be apparent at the time of initial service to the point that such person
would take steps to be placed on the service list.

61      The best practice in these circumstances is to serve all counterparties to the particular contracts that are sought
to be assigned, whether they are on the service list or not. Section 11.3(1) specifically provides that the application is
to be "on notice to every party to an agreement". Common sense dictates that the person to be directly affected by the
assignment should have the ability to consider whether the applicant debtor company has satisfied its burden that the
order is appropriate, including the factors set out in s. 11.3(3). Only by service will that counterparty be made aware
of the need to consider its position if such approval is granted and possibly advance evidence and considerations that
would be equally relevant to the court's decision on the issue.

62      Before proceeding with the application in TBS Acquireco Inc., Re , Brown J. was satisfied that the applicant had
given notice of the request to seek a court-authorized assignment of the contracts: para. 25.

63      As I have mentioned, there was urgency in approving the Agreement so that Veris Gold's operations could continue
in the ordinary course. Further delay was not feasible nor was it in the interests of all the stakeholders. The Monitor's
counsel advised that all of the counterparties were in the U.S. and most of those counterparties, being capital lessors,
were represented by Nevada counsel. Finally, I was advised that all of these counterparties were served with the U.S.
application materials in anticipation of an application in Nevada to also approve the Agreement immediately after this
application. Therefore, specific notice of the terms of the Agreement and the fact that approval of the assignment was
sought would have been provided in any event, albeit in the context of the U.S. court materials.

64      In these exigent and extraordinary circumstances, I approved the assignments on the terms sought, but subject
to the U.S. court being satisfied with the notification to and service on the counterparties to the Required Assigned
Contracts who did not receive direct notice of this application. In that way, these counterparties will have been given
the ability to attend the U.S. hearing and make submissions on the relief sought, all of which is a required condition
to closing the Agreement.

Conclusion

65      Veris Gold has faced a number of operational challenges and adverse events over the course of this restructuring
proceeding. Initially at least, they faced significant opposition by their major secured creditor, DB. Efforts to refinance
or sell the assets have been met with little interest and certainly no offer was received by that process on which to base
a transaction.
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66      As matters stand, Veris Gold's operations are undercapitalized and susceptible to further disruptions unless stability
is achieved quickly to avoid a liquidation process. That process would undoubtedly result in a loss of jobs, disruption
of supply arrangements and heightened environmental risk.

67      The only realistic alternative is the one before the court on this application; namely, a credit bid by WBox, the
interim lender, which would see a continuation of the operations in Nevada. The Monitor's view is that proceeding to
close the Agreement on an expedited basis is necessary to protect the interests of the principal stakeholders in Veris
Gold's operations, namely WBox, the employees, suppliers of goods and services and the environmental regulators.

68      The statutory requirements of the CCAA in ss. 36 and 11.3 have been satisfied by the Monitor toward approval
of the Agreement, including approving the assignments of the Required Assigned Contracts. I am also satisfied that the
orders sought are appropriate in the circumstances and consistent with the objectives of the CCAA.

69      The relief sought by the Monitor is granted. The Agreement is approved and Veris Gold and the Monitor are
authorized to proceed to finalize the transactions with WBVG. The vesting of the assets on closing will be subject to an
order of the U.S. court approving the Agreement and making such other ancillary orders as are appropriate in accordance
with the Bankruptcy Code. The order provides that any issues that may be raised by the U.S. environmental regulators
will be addressed by the U.S. court. Accordingly, this Court requests the aid, recognition and assistance of the U.S. court
in terms of the carrying out of the terms of the order granted.

70      Finally, all orders sought with respect to the approval of the assignment by Veris Gold to WBVG of the Required
Assigned Contracts are granted on the terms sought, including that such approval is subject to the payment of the cure
costs.

Application granted.
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